UNIVERSITY OF GHANA

STUDENT LAW JOURNAL
VOLUME XTI;2021

Advocatus pro publico

ISSUES

TO OUR FAVOURITETEACHER AND ACTIVIST; Her Ladyship
Professor Jean A. N. Mensah-Bonsu
The Lihrary/\nd Editorial Committee.

DURESS PER MINAS —DO IT OR ELSE....; Exploring Duress As A
Defence InThe Criminal Jurisprudence Of Ghana

Christine Selikem Lassey.

‘RES IPSA L()QUITUR’ — SPEAKING THE SAME LANGUAGE? Towards
A Convergent Approach In Its Application
Moses Ekow Andoh.

ARRESTING THE MENACE OF REFUGEE UNEMPLOYMENT IN
GHANATHROUGH ENTREPRENEURSHIP
Frederick Agaaya Adongo.

THE RIGHT TO TERMINATE LIFE: Exploring Abortion In Ghana,
Existing Problems And Recommended Remedies
Edwin Jude Doe & Vincent Hinneh Obeng.

HOW CAN LAWS PROMOTING GENDER AND DISABILITY RIGHTS
SUPPORT ECONOMIC DEVELOPMENT?

Gloria Korankyewaa Nyarko.

THE JUVENILE JUSTICE SYSTEM IN GHANA IN LIGHT OF THE BEST
INTEREST OFTHE CHILD POLICY.
Nana Adjoa Amissah- Arthur.




UNIVERSITY OF GHANA SCHOOL OF LAW

3

INTEGR] PROCEDAMUS

STUDENT
LAW JOURNAL

EDITOR-IN-CHIEF

MOSES EKOW ANDOH

VOLUME XIII, 2021

UGSLJ 2021 | I




Student Law Journal, University of Ghana School of Law, Legon.
©2021 University of Ghana Law Students’ Union.

No part of this material protected by copyright may be reproduced or utilized in
any means electronic or mechanical including photocopying, recording or by any
information storage and retrieval system without the prior written permission of

the copyright owner.

This journal should be cited as (2021) 13 UGSL]

Published by:

LAW STUDENTS’ UNION

UNIVERSITY OF GHANA SCHOOL OF LAW
LEGON

Editorial Offices & Address

Student Law Journal
University of Ghana, Legon
P. O. BOX LG 70

Legon, Accra

Tel: 030 25017147

Email: lawstudentsiournal@gmail.com

Typeset and Printed by:
The Library and Editorial Committee
University of Ghana Law Students” Union

UGSLJ 2021 | II


mailto:lawstudentsjournal@gmail.com

DEDICATION

To Her Ladyship Henrietta J. A. N. Mensa-Bonsu,
Justice of the Supreme Court of Ghana.

UGSLJ 2021 | III



ACKNOWLEDGEMENT

This publication would not have been possible without the professional
guidance, review and encouragement of the lecturers, practicing seniors and
other peer reviewers who supported and helped greatly in editing and
proofreading the manuscripts as well as typesetting this book.

Especially, we acknowledge Professor Raymond Atuguba, Dean of UGSoL;
patrons and members of the Library and Editorial Committee of the Law

Student’s Union.

Further special acknowledgement goes to Mr. Courage Asabagna and his
team of proof-readers, the executive body of the LSU, and to Mr. Herbert
Krapa for funding this year’s Student Law Journal project.

UGSLJ 2021 | IV



EDITORIAL COMMITTEE OF UGLSU 2021

MOSES EKOW ANDOH - EDITOR IN CHIEF

EDIWN JUDE DOE - EDITOR

ABENA ODURO OSAE - EDITOR

PRINCESS ALLOTEY - MEMBER

GETRUDE OWUSU-ANSAH — MEMBER

NANA ADWOA BREMPONG MENSAH — MEMBER

SANDRA AGYEPONG — MEMBER

NANA ARABA PLANGE — MEMBER

DIANAH AMOANIMAA YEBOAH — MEMBER

ZAINAB MUSTAPHA — MEMBER

ADWOA APPEANING ADDO — MEMBER

OSWALD KEVEIN AZUMAH - MEMBER

SANDRA AGYEPONG — MEMBER

UGSL] 2021 | V



EDITOR’S NOTE

For thirteen years, students of the University of Ghana School of Law have through
their research and writing made inputs into discussions on aspects of the law that
in their opinion require reconsideration. To us, law review is not the prerogative

of the appointed commission but the duty of every partaker and practitioner of law.

Consequently, even in our training days we are encouraged to reason through the
basis and effects of the law considering prevailing domestic and international
standards of living. This equips us with a critical approach to the study and
application of the law and motivates us to identify imbalances and generate possible

solutions.

To make our society a better place, year by year, we look into prevailing social
issues from the legal perspective and contribute towards development by
advocating the conducive and progressive law and policy. Our strength may not be
in political, financial or armed power. But certainly, our strength is in the lasting

impact our ideas can bring when we put them down with a pen.

This year’s edition of the Student Law Journal is focused mainly on advocacy for
the marginalised and less powerful. The essays presented herein are selected from
a host of submissions which identify shortcomings in our legal and political
dispensation. Preference was for essays which identify such marginalised or less
powerful communities in our Ghanaian society and tend to advocate changes or

improvement in law and policy concerning such populations.

Communities addressed in these essays include the accused and civil defendants,
refugees, the disabled, women and juveniles. Various challenges in our legal

dispensation concerning these communities are delineated and solutions suggested.

First, in giving honour to whom it is due, we introduced this year’s journal with a
eulogy to Her Ladyship Professor Henrietta J. A. N. Mensa-Bonsu, JSC for her
tutelage and unrivalled contribution to the education and training of lawyers and

other legal professionals in Ghana and beyond.

Following that, Selikem Lassey introduces us to the concept of duress per minas in

criminal law advocating the acceptance of duress as a defence in the criminal law of
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Ghana even to the charge of murder. She asks, “what will the law do when it is

faced with a genuine case of a person who was coerced into committing the act?”

Ekow Andoh continues with a discussion on the application of the maxim res ipsa
loquitur in the tort of negligence and recommends the adoption of what he calls the
‘varying presumption approach’ which balances the English and Australian
approaches. To him, justice is as much an entitlement of a defendant as it is of a

plaintiff so nothing short of strong proof should invoke liability.

Next, Frederick Adongo attacks the growing menace of refugee unemployment
with an apt discussion of their plights, the causes and recommended solutions.
Drawing on international and municipal commitments of the government of

Ghana, a strong case is made for the economic rights of refugees in Ghana.

Afterwards, the practical realisation of reproductive rights is also considered by
Edwin Jude Doe and Vincent Obeng as they discuss the right to terminate life

drawing on extensive research into relevant international law and policy.

Gloria Korankyewaa Nyarko takes over with an exposition on laws promoting
gender and disability rights and their contribution to economic development. By
this, she solicits promulgation and investment in such laws and policies as a means

to greater economic output.

In the end, Nana Adjoa Amissah-Arthur tackles the juvenile justice system of Ghana
and advocates reforms that stand to improve the administration of justice to
offenders who are minors. She extends the ‘best interest of the child policy’ to the

realms of juvenile justice in Ghana.

In all, for this opportunity, we are grateful to our Dean, Prof. Raymond Atuguba;
our patrons; all our learned and astute lecturers; and specially to Mr. Herbert

Krapa for funding this year’s project.

Sternly believing in the might of a pen, we are confident these thoughtful reminders
and recommendations are capable of offering lifelines out of the injustices suffered
in our country. We hereby tender this as our contribution towards advocacy for
the public good — ADVOCATUS PRO PUBLICO!

Moses Ekow Andoh
Editor-in-Chief
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TO OUR FAVOURITE TEACHER AND ACTIVIST;
HER LADYSHIP PROFESSOR JEAN A. N. MENSAH-BONSU

THE LIBRARY AND EDITORIAL COMMITTEE

INTRODUCTION

“A breach of common sense is a breach of school rules is a baseless and arbitrary rule that you

were bullied with. Now that you’re reading criminal law, you will realize why you shouldn’t

have fallen for that.”

This is one the striking revelations in the first Criminal Law lecture with Professor
Mensa-Bonsu. After this, you realize how you perished in high school for your lack

of knowledge.

Her Ladyship Professor Henrietta Joy Abena Nyarko Mensa-Bonsu, JSC, FGA,
born on the 29th day of October 1957 has undoubtedly been a ray of sunshine in
the lives of students of the University of Ghana School of law as well as other
persons who had the privilege of knowing her. Even before her appointment as
Justice of the Supreme Court in 2020, she had shown in many ways how her vast
knowledge of the law has been a building stone for laying the bricks of

jurisprudence in Ghana especially in criminal law.

Prof. Mensa Bonsu attended Wesley Girls High School in Cape Coast from 1970
to 1977 where she gained her General Certificate of Education (Ordinary Level
and Advanced Level). She then proceeded to the University of Ghana, Legon, soon
to graduate with Bachelor of Laws (LLB) First Class Honours degree in 1980.
Thereafter, she pursued the professional law course at the Ghana School of Law
from 1980 to 1982 and was called to the Bar in 1982,

After a year of national service with Ghana Prisons Service, she gained admission
to Yale University in the United States of America (USA) where she obtained a
Master of Law (LLM) in June 1985.

The following month, Prof Mensa-Bonsu returned to Ghana as an employee of the

University of Ghana Faculty of Law where she taught, among other courses,
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criminal law for close to four decades. She attained full professorship in 2002 and

in 2003, she was elected a Fellow of the Ghana Academy of Arts and Sciences.

Prof Mensa-Bonsu is married to Mr Kwaku Mensa-Bonsu and they have three adult
daughters, five grandchildren, three foster sons and three foster grandchildren. As
part of the periodic changes in the Supreme Court of Ghana, President Nana Addo
Dankwa Akufo-Addo nominated and appointed Prof Mensa-Bonsu and Lawyer
Emmanuel Yoni Kulendi, Justices Clemence Jackson Honyenuga and Issiftu Omoro
Tanko Amadu to replace Justices Julius Ansah, Nasiru Sulemana Gbadegbe and

Anthony Alfred Bennin who were due for retirement in 2020.

APPOINTMENTS AND SERVICE

Prof. Mensa-Bonsu has served both on the local and international stage. Locally,
she has served on the Legal Committee of the Ghana National Commission on
Children; and as a member of the President’s Committee on the Review of
Educational Reforms, the National Reconciliation Commission and the Ghana

Police Council.

She is the immediate past Director of Legon Centre for International Affairs and
Diplomacy (LECIAD) and the President of the Ghana Academy of Arts and
Sciences (GAAS). She is the third female to hold such office of President of the
Academy.

As a matter of recency, she served as a member of the National Reconciliation
Commission and the Emile Short Commission to investigate the Ayawaso West

Wuogon by-election violence.

In the African region, Prof. Mensa-Bonsu has represented Ghana on the Inter-
governmental Meeting of Experts on the Draft African Charter on the Rights of the
Child. Additionally, she was the ECOWAS nominee on the International Technical
Advisory Committee for the Liberian Truth and Reconciliation Commission and
had the privilege to serve as Vice-Chairperson of the ECOWAS Working Group

on the Harmonisation of Business Laws on non-OHADA States.
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She was also a member of the OAU’s Committee of Eminent Jurists on the
Lockerbie Case and the AU’s Committee of Eminent Jurists on the Hissene Habre
Case. In 2011, she served as a Civilian Mentor to the ECOWAS Senior Mission
Leadership Course training of the Civilian Component for the ECOWAS Standby
Force (ESF)

Globally, she was the former Deputy Special Representative (Rule of Law) to the
United Nations Secretary General Ban Ki-moon, for Liberia in 2007 as a Civilian

Mentor on the UN’s Senior Mission Leadership Course.

ACADEMIC AWARDS

In academia, Prof Mensa-Bonsu has received numerous awards for meritorious
service such as the MaCallien Prize for the Best Graduating Student in Volta Hall
(1980), McDougal Fellowship from the Yale University (1984), the Fulbright
Fellowship (1991) and the ACU/UNITWIN Fellowship for Women (1994).

Other awards were from the Ghana Armed Forces (2012), Akuafo Hall of the
University of Ghana, 2006, a Distinguished Award for Meritorious Service from
the University of Ghana in 1999 and the International Association of Lions Clubs
President’s Excellence Award (1998).

Prof. Mensa Bonsu has numerous publications including the celebrated Annotated
Criminal Offences Act of Ghana as well as the General Part Of Criminal Law- A
Ghanaian Casebook.

SELECTED PROMINENT WORKS
As a professor of law, she has a legion of publications.
i. The General Part Of Criminal Law:

This all-essential book comes in two volumes. Volume 1 explains the philosophical
foundations of criminal law and presents the fundamental principles of the criminal
law scoping the definition of a crime, what constitutes crime, theories of
punishment, the principle of legality with relevant statutory and case law as well as

scholarly extracts included in support.
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In six chapters, the first discusses the general nature of crime and criminal law to
establish the distinguishing features of criminal law from other aspects of law like
civil law and torts. Crime is defined, the principle of legality is discussed and the
various offences are classified. The second chapter explains punishment for
criminal liability and the theories or approaches to punishment under the criminal

law.

The physical element of criminal liability — actus reus —is discussed in chapter three
to explain factors like voluntariness and the concept of possession. The mental
element — mens rea — is explained in chapter four and its exceptions noted in chapter

five.

The final chapter discussed causation; the concept of attributing the actus reus to
the accused. Various forms of causation captured in the Criminal and Other Offences

Act, 1960 are identified and explained.

Volume 2 complements the first as it presents the other side of the criminal law —
the defenses. It is introduced profoundly as follows; “Criminal liability is based upon
the conception of man as a moral being, capable of distinguishing between right and wrong,
and making appropriate moral choices. Consequently, a person offu]] age and capacity, and

who is presumed to be of sound mind, bears moral responsibility for acts voluntarily done”.

In this expressive elaboration of the criminal law, the defenses available to persons
accused of specific offenses discussed in volume 1 as well as inchoate offences are

discussed.

The exposition starts with exemptions to criminal liability by discussing factors like
infancy, insanity, automatism, and insane delusion. In clear language and by use of
directly applicable case law, the scope of these factors as exemptions to criminal
liability are delineated. In chapter 2, partial defenses to criminal charges are
discussed. Intoxication, provocation, duress, excess use of justifiable force, legal
duty, and lactational psychosis are discussed. Readers are taught how these factors

lessen the criminal liability of accused persons.

Complete defenses are discussed in chapters 3 and 4. These defenses totally
exculpate the accused person of all criminal liability. In particular, complete

defenses discussed include, justifiable harm, lawful authority, preservation of
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public order, statutory authority, necessity, self-defence, claim of right, accident,

and the scope and limits of consent are discussed.

In the two final chapters, inchoate offences are explained. These offences are
preparatory in nature and applicable to every substantial offence. Inchoate offences
discussed include conspiracy, attempts, preparation and accessorial liabilit

piracy, pts, prep ¥

popularly known as abetment.

In all, the two volumes virtually sum up all that a student of criminal law should
not to succeed in the substantial criminal law of Ghana. The relevance of these two

books in the study of criminal law in Ghana cannot be overestimated.

il. The Annotated Criminal Offences Act Of Ghana and the
Domestic Violence Act, 2007, (Act 732)

Because the general part of the criminal law is doctoral in nature, this book brings
the detailed substantial criminal law of Ghana into play. In this book, the provisions
of the main criminal code of Ghana, the Criminal and Other Offences Act, 1960 (Act
29) are provided and supported with relevant extracts from case law and other

scholarly writings.

The case law is mostly Ghanaian with a few foreign cases included. New authorities
for repeated provisions as well as authorities for new provisions of the criminal law

as reviewed are all included in this book.

Accordingly, as presented in the Act, the contents of this book are arranged such
that the first part covers general provisions of the criminal law applicable to all
specific offences in the Act or in other Acts. Offences against the person are
presented in Part II, offences against rights of property in Part III and offences
against public order, health and morality are found in the final part. For each

section or subsection, available case law are inserted immediately.

In the second portion of the book, the Domestic Violence Act, 2007 is included to
make the law on domestic violence readily available to readers. This law is
explained to be a legal intervention to the menace of domestic violence which

predominantly affects women and children. Readers get as bonus to the basic
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criminal law the current la won domestic violence, offences thereunder and their

punishments.

The study of criminal law of Ghana is simplified by this book by the supply of

directly applicable sections and case law which explain the law in practice.

iii. The Annotated Criminal Procedure And Juvenile Justice
Act Of Ghana

The erudite criminal law scholar understands that the law is in equal scale the
substance and the procedure. Harmoniously, this book was written to guide
students of criminal procedure to appreciate and apply Ghana’s laws on criminal

procedure appropriately.

With a step by step approach from section 1 of the Criminal and Other Offences
(Procedure) Act, 1960 to the last, case law in support of the various sections are
provided. Where there is no Ghanaian case law authority, foreign case law is used.
How Ghanaian case law are generally preferred in order to develop Ghanaian

criminal law jurisprudence as stated in the preface to the book.

This book, just like its counterpart for substantial law, is helpful for students and
readers as it makes available extracts and summaries of directly applicable case law

to aid legal research and writing.

The second part of the book discusses the Juvenile Justice Act of Ghana. The
professor’s advocacy for juvenile justice evident in her numerous writings on
juvenile justice and by including the Juvenile Justice Act of Ghana, 2003 (Act 653) in
this book attention of readers is drawn to this relevant must less visited aspect of
our law. An advocate at heart, this strategy makes the law on juvenile justice readily

available to her readers.
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iv. The Scope of the Defences of Claim of Right and Mistake or

Ignorance of Fact/Law in Ghana

This scholarly article sets the principles straight in Ghana law. By considering the
common law roots of these defenses to a criminal charge, the paper highlights the
essence, scope and application of the defenses of claim of right, mistake or
ignorance of fact and mistake or ignorance of law in Ghana. As expected, the
directly relevant case law on the matter are explained to give a cogent presentation

of the principles of law in this area.

The essay also analyses and compares the three principles and how they intersect in
certain instances. However, equally importantly, this paper critiques a judgment
of the Court of Appeal in the case of Republic v. Kwadwo II where it was stated that
the defense of mistake of fact operates as a partial defense instead of an exculpatory
defense. By referring to the reasoning of the court in Nyameneba v. The Republic, the
provisions of Act 29 and criminal law jurisprudence, the analysis refutes the opinion

of the Court of Appeal on the effect of the defence of mistake of fact.

In this edifying read, learners readily get a firm grasp and appreciation of these

defenses in criminal law.

V. Regulating Sexual Self Expression Through Criminal

Legislation: The Case For Reform

In this comprehensive analysis of the provisions on sexual offences under the
criminal law of Ghana, the erudite academic considers sexual offences from the
perspective of sexual self-expression of individuals which become offensive by the
intrusion into the very private parts of the body of the victim. Taking sex as a
physiological desire of humans, the limits to the expression of these desires are

delineated in order to protect victims of sexual offenses.

Not only that. This essay goes ahead to highlight the history, purpose, scope and
implications of the various sexual offenses under Act 29 including rape, defilement,

unnatural carnal knowledge, indecent assault and incest.

In an elaborative analysis of these provisions, the essay considers the social, cultural

and technical issues and conundrum created by the provisions considered. Relying
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on statistics on sexual offences, comprehensive recommendations are made ranging
from amendment of the problematic provisions, to a paradigm shift in cultural and

social approach to sexual offenses, their criminalization and scope of such offenses.

This piece enlightens every reader on the scope, problems and possible solutions
to the proper regulation of sexual self expression in our society and becomes a

strong foundation for further consideration of this aspect of the criminal law.

CONCLUSION

Your impact on your students is our staff of honour to you for your ages spent with
us. A teacher, an advocate for disadvantaged women and children, a mother and an
inspiration. These enormous personal achievements and contributions to the

development of the law and 1awyers in Ghana cannot go unappreciated.

You are our warrior famous for fight which will not be forgotten. Thus, as the
editorial team, we draw great inspiration from these achievements and we are
confident that as we are inspired today, posterity will be more inspired when they

encounter you in your legacy and in this.

Thank you, Your Honour.
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2

DURESS PER MINAS —DO IT OR ELSE....; EXPLORING DURESS AS A
DEFENCE IN THE CRIMINAL JURISPRUDENCE OF GHANA

CHRISTINE SELIKEM LASSEY'

ABSTRACT

The law must be stable but not static. It must be reviewed to meet the needs of those it
regulates. In general, the Criminal Offences Act of Ghana, 1960 (Act 29) does not expressly
provide duress as a defence to offences in Ghana. However, modern trends have revealed that
both the courts and legislature of jurisdictions other than Ghana are gradually warming up
to this novel criminal law defence. These include Canada and The United States of America.
The scope of the defence is uncertain and invites questions that relate to whether duress
presupposes that the accused person did not have mens rea and hence did not commit a crime,
or if the act constitutes a crime, the defence should mitigate punishment or absolve the accused
from liability. Judicial decisions in this regard should inform the urgency of Ghanaian
legislation to enact duress as a defence to criminal offences. This article discusses this defence
of duress and expounds on the advantages of incorporating it into our statute books. In

addition, it highlights the defence of duress under Canadian, American, and Common Law.

INTRODUCTION

One commits an offence under the criminal law when there is an actus reus
accompanied by the requisite mens rea of the offence. The actus reus must be
voluntary, and the accused person would not be criminally responsible for an act
or omission unless it was done in circumstances where there was some other course
open to him. > Also, the court would not find a man guilty of an offence unless his
mind is guilty3. The defence of duress does not seek to negate either the actus reus

or the men rea, which would render the offence incomplete.* The defence hinges

'LLB (2021) University of Ghana School of Law; BL Candidate, Ghana School of Law.
’Kilbride v Lake, NZLR 590 (1962) Woodhouse ].

*Brend v Wood, 175 LT 306, (1946) Lord Goddard C]J.

* Glanville Williams, Textbook of Criminal Law (4™ Ed, Sweet & Maxwell, 2015) 624.
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on the claim that the accused person was compelled to commit an offence by the

threats of another person.5

The defence of duress is available in the civil courts for contract-related claims. The
position of the common law is that contracts obtained by ﬂlegitirnate forms of
pressure or intimidation are voidable.® In effect, the position of the defence of

duress is settled in contract law.

In criminal law, courts, writers and legislature have been confronted with a
dilemma of the nature and scope of the defence. The law operates in a human
setting and, as such, must be drafted with due regard to the frailty of humanity and
not set up a bar of conduct, which is unrealistic. Indeed, a man should be excused

for those acts which are done through compulsion.7

The status quo of the criminal law on the matter of duress as a defence was

brilliantly summed by Lord Simon of Glaisdale® as follows:

“I take it for present purposes to denote such [well-grounded|] fear, produced by threats,
of death or grievous bodily harm if a certain act is not done, as overbears the actor’s
wish not to perform the act, and is effective, at the time of the act, in constraining
him to perform it. The law leaves it also uncertain whether the fear induced by threats
must be of death or grievous bodily harm, or whether threatened loss qf liberty szgﬁfices:

the immediate family of the actor (and how immediate?)”’

Duress, as a criminal defence has, at its heart, the principle of freedom. In essence,
when a person commits an act without free will, the person is not blameworthy.”
A contrary position would lead to the punishment of the actor, which would be

misdirected and futile since it would deter neither him nor others. /°

In an attempt to regularize the state of the criminal law on duress, there are two

prevailing schools of thought. The first is what the writer refers to as the liberal

*Michael Buss, The Defence Of Duress Under The Criminal Code (Wa) (2018).

¢ Christine D. Hammond, The Law of Contract in Ghana (Frontiers Printing & Publishing Limited,
2016) 239. See Kaufman v Gerson( 1904) K.B 591. The threat complained of must have induced
one to enter into the contract.

"Lynch v DPP 1975 Al ER 913, 918.

’D.P.P v Lynch [1975] A.C. 653,686.

° Lawrence Newman & Lawrence Weitzer, ‘Duress, Free Will and the Criminal Law’ (1957) 30
S. Cal. L. Rev. 313

1°Jbid.
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advocates and the second the rigid advocates. For the liberal school, Stephen argues
that “compulsion by threats must not be admitted as an excuse for crime, though it
may and ought to operate in mitigation of punishment in most though not all cases.
Jerome Hall, while more liberal in permitting the defence of duress, would
nonetheless limit it to the situation where the actor rightly chose the lesser of two
evils. He would not commit himself beyond the proposition that “coercion should
not exculpate in the most serious crimes but ... should be a defence where, e.g., it

is a question of imminent death or commission of a petty offence.”!!

Hale noted that if a man is desperately assaulted, and in peril of death, and cannot
otherwise escape unless he satisfies his assailant’s fury and kills an innocent person
then present, the fear and actual force will not acquit him of the crime and
punishment of murder if he commits the fact; for he ought rather die himself than
kill an innocent...”"? Blackstone also commented that *’ that a man under duress

“ought rather die himself than escape by the murder of an innocent.”’3

The writings of these commentators have influenced writers such as Glanville

Williams, Kenny’s Outlines, and Smith and Hogan.

FEATURES OF DURESS
Duress At Common Law

At common law, the essential features of the defence which would be discussed

seriatim are'*:

Nature of the threat
Effect on the accused person
The target of the threat

The imminence of the threat

[ T N O R NG

Voluntary exposure to the threat

"' 20 Commentaries on the Laws of England, 30 (1841), Book IV.

121 Hale, Pleas of the Crown 51 (1736) cited in Abbott v The Queen, 1977 AC 755.

%20 Commentaries on the Laws of England, 30 (1841), Book IV.

'* The Law Commission, Criminal Law Report on Defences of General Application (No. 83) (28" July,
1977)
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Nature Of the Threat and Its Effect on The Mind of Accused Person:
The law is that the threat must relate to personal harm or death. In R v Hudson",
the accused persons were convicted of perjury, and they pleaded duress. They
argued that they were threatened by a group of men who had a reputation for
violence, and one of them sat at the gallery during the court proceedings. The court
held that threats of immediate death or serious personal violence must overbear the

ordinary power of human resistance. 16

Does the use of the word “’personal’” and not physical suggest that the threat could
relate to psychological injury? This was opposed in another case where the court

refused to extend the defence to cover threats of psychological injury."”

For the defence of duress to lie, the threat should operate on the mind of the
accused. To what extent must the threat influence the commission of the crime?
The law is not oblivious to the fact that some people are unduly timorous and
imagine that every path beset with lions.'® Does the law adopt an objective or
subjective approach to determine whether the accused person was genuinely

compelled by the threat to commit the offence?

The writer submits that adopting either of these approaches has its flaws. A
subjective approach would require the court to assess the nature of the threat and
its effect on the accused person, but an objective approach would only consider if
the threat was sufficient to warrant the defendant’s act. There is no direct authority
on this matter. However, the dicta of common law judges suggest that an objective
test is used. Lord Wilberforce' cited the judgment of Rumpff ] in State v Goliath with

approval

“it is irrational. .. to exclude compulsion (duress) as a complete defence to
murder if the threatened party was under such substantial duress that a
reasonable person would not have acted otherwise under the same

duress”.

*R. v. Hudson [1971] 2 Q.B. 202.

1 Ibid.

7R. v Baker (Janet) Times, November 26, 1996, [1996] 10 WLUK 283.
"8Glasgow Corporation v Muir, HL 16 Apr 1943, Lord Macmillan.
' DPP V Lynch [1975] A.C. 653, 683
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Lord Morris in the same case also made mention of “the standards of honest and

reasonable men”’.

On the other hand, the law has set up rigid standards for the invocation of the
defence. Understandably, this is to avoid the opening of flood gates of claims
merely premised on fear from a third party. The fear of apprehension must be

substantial and not trivial.?

For the defence to be operative, the evidence must be adduced to prove that the
accused person was induced by the threat to commit an offence to the extent that
the act was no longer his voluntary act. This could be likened to the defence of
provocation in which the words or actions of one person could deny an individual
of his ability of self-control. It is therefore posited that for duress criminal law, the
words or actions constituting a substantial threat to person or property could rid

the offender of his own self-will.?!

Target Of the Threat: In analysing whether the accused acted reasonably, is the
target of the threat of essence? Should the threat be directed only at the accused
person or another person would suffice? Also, is there a need for a relation between

the accused person and the other person?

In self-defence, there are four rules which justify the use of force.” The use of force
was necessary if; it was not more than necessary; the accused did not act in a spirit
of revenge, retaliation, or with a desire to fight. And it was necessary to protect

oneself, or others (not just special relationship), or property.

Case law on the subject indicates that the defence of duress could ground an
acquittal if the threat is directed not only at the accused person but another. In R v
Hassan™, Lord Bingham noted that the threat might be directed at the defendant, a
member of his immediate family, or a person for whose safety the defendant would

reasonably regard himself as responsible.

20 Ibid, Lord Simon , 686.
'Reg. v. Graham (Paul) [1982] 1 W.L.R. 294.
2R v Hasan [2005] 4 All ER 685. Also see section 32 of the Criminal Act of Ghana 1960, Act 29.

23 Ibid.
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InRv Conway,24 the appellant was convicted of reckless driving. He raised the
defence of duress of circumstances (a specie of the primary defence of duress) and
submitted that he acted under duress of circumstances in fear for his life and that
of his passenger, and that, in panic, he did not drive as carefully as he otherwise
would have driven. He was convicted, and he appealed. The appellate court
allowing the appeal held that a defence of duress of circumstances was available
only if, from an objective view, the defendant could be said to be acting to avoid a

threat of death or severe injury to himself or another.

Like self-defence, there is no requirement for the existence of a special
relationship. Indeed, as noted by a commentator, the relationship may only be of
significance in determining if the accused person acted reasonably in the

circumstances.?

Imminence Of the Threat: A futuristic threat usually has no bearing in
overpowering the will of a person immediately as the threat is not present. In S v
Toscano, a doctor participated in a medical insurance fraud because of threats made
to him and his family. The court held the temporal immediacy was relevant in the

resolution of the case but was not the only consideration.

Voluntary Exposure to Threat: A person who decides to dine with wolves
must not be heard to say that he was oblivious of the danger he was in. The defence
seeks to exonerate persons who will be legitimately overpowered by the threats of
others. The defence is unavailable to a person who voluntarily exposes himself to

people who are capable of subjecting him to duress.?’

Canadian Law of Duress

The Canadian law of duress is peculiar. On the one hand, there is the defence

provided by s. 17 of the Criminal Code of Canada, which is limited in its application

2[2010] 1 SCR 765.

?* Law Commission of England and Wales, Criminal Law: Legislating the Criminal Code Offences
Against the Person and General Principles (No 218) (1993) para. 29.2, See the case of R v Hasan
[2005] 4 All ER 685, where the threat was directed against the accused person and his family.
?*Arnold H. Loewy, ‘Criminal law in a Nut Shell’ ( 5* Ed, West Academic Publishing, 2009)
197.

?7 Supra, note 14.
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to certain offences under certain conditions and which, in any event, is available

only to the actual perpetrator of the offence.

On the other hand, the common law defence of duress is preserved by s.7(3) of the
Criminal Code of Canada for those who are not actual perpetrators of an offence, but
who are parties to its commission under s. 21(1)(b)(c) and (2) of the Code, including
offences which are exempted from the application of 5s.17. The elements of the

statutory defence under section 17 are:”

1. The threat of immediate death or grievous bodily harm;

2. The person who made the threat must be present when the crime is
committed;

3. The accused must believe that the threats would be carried out;

4. The accused is not a party to a conspiracy or association whereby he is
subject to compulsion;

5. The defence does not apply to high treason or treason, murder, piracy,
attempted murder, assisting in rape, forcible abduction, robbery, causing
bodily harm or arson;

6. The defence is available only to the actual perpetrator of the offence.

In essence, the court under section 17 would resort to a subjective test to ascertain
the effect of the threat on the accused person who is charged under this section.”
However, if an accused is charged under s.7(3), the common law objective standard
will be used. Nevertheless, there is no clear judicial decision adopting either the

subjective or objective test under common law.

American Law of Duress

The common law rules of duress have been adopted by the majority of the states in
the United States. The American law institute drafted a model penal code that
guided states in drafting their codes. Unlike the common law approach, the Penal

28 Stephen Borins, The Defence of Duress, 24 Crim. L.Q. 191 (1982).
2bid.
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Code allows duress as a defence, even for murder.’® The Code defines duress as

follows:?!

(1) It is an affirmative defence that the actor engaged in the conduct charged to
constitute an offence because he was coerced to do so by the use or threat to use,
unlawful force against his person or the person of another, such that a person of

reasonable firmness in his situation would have been unable to resist.

(2) The defence is not available if the actor recklessly placed himself in a situation
in which it was probable that he would be subjected to duress. The defence is also
not available if he was negligent in placing himself in such a situation, whenever

negligence suffices to establish culpability for the offence charged.

Interestingly, the American approach requires only a threat of unlawful force. This
is sharply contrasted with the common law requirement of the threat of severe
personal injury or death. However, this Code is not binding on the states. As such,

only a few states have incorporated this liberal approach.

Duress As A Defence Under Act 29 Of Ghana

Most of the crimes, as featured in the Criminal and Other Offences Act 1960, (Act 29)
has a common law complexion. The common law cannot be used as a sword but
can be used as a shield. The Act explicitly makes provision for defences such as
provocation, consent, insanity, and intoxication. An example of the common law
defence is the common law defence of necessity. For the defence of necessity, the

defendant’s conduct is usually caused by natural forces rather than human forces.*

A recommendation for the usage of duress as a defence to non-fatal offences such
as stealing, dishonest receiving, defrauding by false pretences inter alia is less
controversial as compared to fatal offences like murder. The designation of capital
punishment as a punishment for murder indicates the disdain of the people of Ghana

towards such a barbaric act.??

0Alan Reed, Duress and Provocation as Excuses to Murder: Salutary Lessons from Recent Anglo-American
Jurisprudence, 6 J. Transnat'l L. & Pol'y 51 (1996).

3! Ibid.

32 Supra note 26.

33 Criminal Offences Act, 1960 (Act 29), section 46.
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However, what will the law do when it is faced with a genuine case of a person

who was coerced into committing the act?

CAN DURESS BE PLEADED AS A DEFENCE TO MURDER?

“In Rwanda during the genocide, a Hutu was given a choice to kill his four young Tutsi
nephews or be killed himself.”’**

Most jurisdictions do not recognize duress as a defence to murder for varied
reasons. For murder charges, the common law creates a distinction between
principal in the first degree and principal in the second degree in determining the
application of the defence.” The position of the common law can be deduced from

two main cases.

In the first case of D.P.P. V Lynch,36 the accused was ordered by a well-known
member of the LR.A. who was a ruthless gunman to drive him and two others to
a particular road. Lynch believed that he would be shot if he refused. These three
men, driven by Lynch, jumped out of the car at a stop and murdered a policeman.
The court ruled that duress was available to a person accused of aiding and abetting
murder. The court made a distinction between a principal in the first degree and
second degree. The Judge gave an illustration to explain the rationale for the

distinction.?’

Ilustration 1: A is required under such duress to drive a car to a place or to carry
a gun to a place with the knowledge that at such place, it is planned that X is to be
killed by those who are imposing their will.

Illustration 2: B, under such duress is told that he must present and then kill X.

A saves his own life at a time when the loss of another life is not a certainty. This is
because the person may not be found, the intention to kill may be aborted, or they

may be apprehended before reaching their destination. In the second scenario,

** Lyne Marie Kohm, “Suffer The Little Children: How The United Nations Convention On The Rights Of
The Child Has Not Supported Children”22 N. Y. Int'l L. Rev. 57 (2009)8 <
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1962681.> accessed 05 February, 2021.
3 DPP V Lynch [1975] A.C. 653, 702.

**Director of Public Prosecutions for Northern Ireland v. Lynch [1975] A.C. 653.

37 Ibid, Lord Morris.
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judges and writers have recorded that whatever may be the extent to which the law
has recognised duress as a defence it has not been recognized as a defence to a

charge of murder.

Glanville Williams argues that the distinction does not quite fit.*® This is because a
perpetrator who sets a bomb because he is under duress may hope that it will not
go off or that someone will find it in time, while an accessory that helps in the
killing of a victim then and there has no hope that anyone will intervene. Morally

the latter example is crueller.”

In the opinion of Lord Wilberforce, the difficulty of weighing the pressures against the
commission of a crime is already featured in the defences of self-defence and
provocation.* The court has to determine if external pressure was significant
enough to overpower the will of the accused person. This difficulty per se is no
basis for the court to restrict the application of the defences to only certain
offences. In the same regard, duress should cover all crimes, although it would be
difficult or almost impossible to establish it in some cases. He added that the
defence absolves an accused from guilt and does not merely mitigate punishment.
On the issue of whether the defence was available on a charge of murder, he held
that there was no direct English judicial authority against its application to charges

of murder.

While one of the judges argued that the general application of duress would vest
notorious gang members with immunity. However, on the issue of whether there
should be a distinction between the principle in the first and second degree, the
learned Lord stated: “How can an arbitrary line be drawn between murder as
principal in the first degree and murder as principal in the second degree be justified

either morally or judicially?”

The central point for determination by the court was whether duress was a defence
to aiding and abetting murder and not murder in and of itself. The second case of
Abbott v The Queen™ presents us with more direct participation in the commission

of murder. The accused was ordered by M to kill another. When the accused

% Supra note 4.

39 Ibid.

# DPP V Lynch [1975] A.C. 653.
41[1977] AC 755.
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expressed resentment, M threatened to kill his mother unless the instruction was

obeyed. The accused did kill the person and was Charged with murder.

The trial judge held that the defence of duress was not available to him, and the
jury found him guilty. The Court of Appeal dismissed the case and upheld his
conviction, and he appealed. The accused person relied on the Lynch case and
argued that on the authority of that case, the defence was available to him although
he was a principal in the first degree, having taken an active, prominent, and
indispensable part in the actual killing. The majority did not accept the invitation
to extend the principle in the Lynch case. Lord Salmon expressed his disapproval for

any such extension in these words

“We are not living in a dream world in which the mounting wave of violence and
terrorism can be contained by strict logic and intellectual niceties alone. But
common sense surely reveals the dangers to which in this modern world the public
would be exposed, if the change in the law proposed on behalf of the appellant

were effected.”’

The learned Judge added that the defence could be used in the mitigation of

punishment for some and not all cases.

In the Lynch case, Lord Wilberforce was part of the majority and reasoned that if duress
was a defence in criminal law, there was no justifiable reason for the distinction in
its application no matter the charge. He re-echoed his stand in the Abbot case against

the majority decision.

Also, in the South African case of S. v. Goliath®, Rumpff ]. held that “It is generally
accepted that for the ordinary person, in general, his life is more valuable than that
of another. Only those who possess the quality of heroism will intentionally offer

their lives for another.”’

Lord Simon, in the Lynch case, called for legislation to tidy the principle on murder
as the judicial extension was not appropriate to change a fundamental principle of
the common law. Any such attempt would amount to the usurpation of the law-

making functions of Parliament.

1972 (3) S.A,480.
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’, the appellant and K were jointly charged with

Besides, in the case of R v Graham®
the murder of the appellant’s wife. The appellant admitted that he played an active
part in the events leading to the killing. His defence inter alia was that he
participated in the killing under duress because of his fear of K. The crown in this
case conceded that the defence was available to the appellant as a principal in the
first degree to murder. The law commission in its report also recommended
legislation that extends the defence to murder in the 1st degree. The jury on a case

by case basis would then determine if the defence is applicable.

The matter was laid to rest in the case of R v Howe™ where the House of Lords
overruled the decision in D.P.P. v Lynch. As stated in the headnotes, the defence of
duress is not available to a person charged with murder, whether as principal in the
first degree (the actual killer) or as principal in the second degree (the aider or

abettor). The courts advanced four main reasons* for their holding.

First, the law attaches great value to human life and expects a man to die than take
the life of an innocent person. Second, terrorists, via human tools, could kill many
innocent victims if duress were embraced as a viable defence to murder. Third, the
harsh effect of the denial of the defence can be ameliorated by an executive pardon,

and finally, any changes in the law had to be by legislation and not judicial decision.

POLICY RECOMMENDATIONS

1. Lord Morris* noted that for the law to understand not only how the timid but
also the stalwart man would react in a moment of crisis is not to make the law
weak but to make it just. Adoption of a purely subjective test would create too
broad a defence, but a purely objective approach may not meet the ends of
justice. A hybrid principle, as adopted in section I11(3)b of Act 29, is
recommended. It states that:

11(3) A person who does an act of a kind or in a manner that, if reasonable

caution and observation had been used, it would appear to that person

431982 1 Al ER 801.

#1987 1 AIlER 771.

* Alan Reed, Duress and Provocation as Excuses to Murder: Salutary Lessons from Recent Anglo-American
Jurisprudence, 6 J. Transnat'l L. & Pol'y 51 (1996).

*DPP V lynch 1975] A.C. 653,669.
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2.

(b) that there would be a great risk of the act causing or contributing to
cause an event, (objective) intends, for the purpose of this section to cause
that event until it is shown that that person believed that the act would
probably not cause or contribute to causing the event (subjective) or that

there was not an intention to cause or contribute to it.

Legislation
“The common law, the doctrines of equity, and the statutes of general
application which were in force in England, on the 24th of July 1874, shall be
in force within the jurisdiction of the Court.”” The principle of common law
on duress before this period was quite uncertain. The English courts have
progressively developed the defence as discussed supra. However, these
principles were enunciated after the 24" of July 1874 and hence not directly
applicable in Ghana.
Parliament is beseeched to amend the Criminal and other Offences Act, 1960 (Act
29), to state duress as a defence. The features of the defence should be:*®
a.  There should be a threat of personal injury or death,
The threat should be immediate,
c.  There should be no way of avoiding or preventing the harm threatened,
and
d.  The threat must be such that the defendant could not reasonably be

expected to resist it in all the surrounding circumstances of the case.

. Scope

Duress should be a defence to all offences, including murder.

Exclusion of the defence

The defence should be excluded where the accused person is voluntarily and
without reasonable cause in a situation in which he knows he will or may be
subjected to duress to induce him to commit such an offence as that with which

he is charged.*’

*"Yeboah K'Y, The history of the Ghana legal system: The evolution of a unified national system of courts
(1991-92) Vol. XVIII RGL 1-35.

* Supra note 14.

*Ibid.
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CONCLUSION

The words of Lord Morris are instructive “In the calm of the court-room, measures
of fortitude or heroic behavior are not to be demanded when they could not
in moments for decision reasonably have been expected even of the resolute
and the well-disposed.”*’

Duress should be available as a defence for all offences. A successful plea of the
defence should completely exonerate the accused person from liability. Its effect
should not be relegated to the mitigation of punishment. The stringent features of
the defence and the jury system are capable of ensuring efficient application of the

defence.

%0 Supra note 4.
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‘RES IPSA LOQUITUR’ — SPEAKING THE SAME LANGUAGE?
TOWARDS A CONVERGENT APPROACH IN ITS APPLICATION

MOSES EKOW ANDOH'

INTRODUCTION

In the words of William Shakespeare, “justice whirls in equal measure™. And in
this context, I dare to add, for a plaintiff as much as the defendant. So while recognising
the difficulty of a handicapped plaintiff in proving her case, the law ought to be

careful not to curtail the defendant’s right to fairness, openness and justice.

In 1976, two interesting cases were reported. In the first, a plaintiff fell in the
supermarket of the defendant because he slipped on a spillage of grapes on the
floor. In an action for damages for the negligence of the owner of the supermarket
or his agents, the case was dismissed’. Quite surprisingly in the second, where the
plaintiff fell in the supermarket of the defendant by slipping on a spillage of yoghurt
on the floor, the action for damages for the negligence of the owner of the

supermarket or his agent succeeded®.

No, the difference was not in what they had slipped on. The difference was in
where the case was decided and why such a decision was reached’. Whereas the
first case was decided in Australia the second was decided in England. Yes, both
are common law countries. Yet, they vary in the application of the law on res ipsa

loquitur.

This essay considers in the subsequent paragraphs, the maxim — res ipsa loquitur and

its elements. Then, the different effects of the maxim in the English, Australian and

" Ekow Andoh, (B.A. English & Psychology), UG; (LLB) UGSOL 2021; BL Candidate, Ghana
School of Law. Special acknowledgements to Dr. Theophilus E. Coleman (LLD), Regina Andoh
and Herbert Sydney Dadzie for their reviews and valuable suggestions.

2 William Shakespeare, Love’s Labour Lost, Act IV: Scene 3.

? Dulhunty v. ].B. Young Ltd. (1976). 7 A.L.R. 409.

* Ward v. Tesco Stores Ltd. [1976] 1 AER 219.

*D. C. McKelvey. Res Ipsa Loquitur and Déja vu: Dulhunty v. J. B Young Ltd and Ward v. Tesco Stores
Ltd (19...). University of Queensland Law Journal Vol. 10, No 2. 231 —238.
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Ghanaian courts are discussed. Furthermore, the recent convergence in approaches

is highlighted. Finally, a third approach is considered and recommended.

THE MAXIM — RES IPSA LOQUITUR

Res ipsa loquitur is a Latin phrase translated into English as “thing speaks for itself”.
It is adopted as an evidentiary rule in proof of negligence where the plaintiff is
incapable of establishing the exact cause of the accident that resulted in the injury
caused him. The rule is largely attributed to the dictum of Erle CJ in Scott v. London

and St. Katherine Docks® made as an inference from Byrne v Boadle as follows;

"There must be reasonable evidence of negligence. But where the thing is
shown to be under the management of the defendant or his servants, and the
accident is such as in the ordinary course of things does not happen if those who
have the management use proper care, it affords reasonable evidence, in the
absence of explanation by the defendants that the accident arose from want of

care.""”

This is often cited as the locus classicus of the maxim and it has subsequently been

used in the various situations where the maxim is applied.
Elements Of The Maxim

From precedence, a plaintiff who seeks to rely on res ipsa loquitur must establish
three elements. First, the defendant must have exercised exclusive control or
possession of the thing or instrument causing the accident at the time of the
accident®. Exclusive control of the thing or instrument includes legal custody and
possession. Only the defendant or his agents must have the legal right to use or be
responsible for the thing. The car of the defendant in Mbadiwe v. Yaya’was found to
be in his possession; and the tap in the apartment of the defendant in Ude v. Bonjut"

was also found to be in his possession.

6 (1865) 3 H. & C. 59.

7 Ibid., at 601.

8 Parker v. Miller [1926] 42 T.L.R. 408; Ude v. Bonjut 14 W.A.C.A. 533.
214 W.A.CA. 613.

914 W.A.C.A 533.
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Second, the injury suffered must be of such a kind that does not ordinarily happen
if proper care is taken."" The accident should probably have been caused by the
negligence of the defendant. The event of the accident causing the injury could not
have happened if the defendant had exercised the required due care in that
circumstance. So, in Mbadiwe v Yaya", this condition was established because the
lack of due care by the defendant resulted directly in bumping his car into the car
of the plaintiff. If the defendant had ensured that his brakes were in perfect shape

the event would not have happened.

Finally, after the first two requirements are met, the defendant is required to give
an explanation to rebut his negligence”. The defendant is required to prove the
exact cause of the accident. Where the proven cause is still attributable to the
negligence of the defendant, the plaintiff succeeds by the application of res ipsa
loquitur. In Ude v. Bonjut', the defendant could not tell why, who or how exactly
the tap was left open so the maxim was applied. But in Barkway v. South Wales
Transport Co. Ltd", where the defendant was able to establish that a sudden deflation

of a tyre caused the accident, the maxim was inapplicable.

It is the effect of the third requirement that lends the maxim to much criticism'°.
In practice, where the plaintiff establishes that he has suffered injury or damage
likely caused by a thing in the control of the defendant, the exact cause which is
unknown to the plaintiff, the courts require an explanation from the defendant. If

the defendant fails to give an explanation, he is found liable.

However, if he provides an explanation, there are two possibilities. The defendant
is not liable if the exact cause, as proven by him, does not point to his negligence.
If it points to his negligence, the defendant is still liable. This is where English

courts and Australian courts split in approach.

"' Scott v. London & St. Katherine Docks; Mbadiwe v. Yaya 14 W.A.C.A 613.

12 Supra.

"% Ibid.; Barkway v. South Wales Transport Co. Ltd [1950] A.C. 185.

1* Supra.

1% Op. cit.

'® In Fontaine v. British Columbia (Official Administrator) [1998] 1 SCR 424, the maxim was
abolished in Canada.
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THE DIFFERENCES IN APPROACH - ENGLISH AND AUSTRALIAN
COURTS

Cases from the English courts suggest that the plaintiff is taken to have discharged
his burden of proof by proving the first two elements. This automatically shifts the
burden of proof unto the defendant to show cause why the event was not caused
by his negligence. Lord Pearson’s ratio in Henderson v. Henry E Jenkins & Sons'” stated
“In this situation, there is said to be an evidential burden of proof resting on
defendants.” However, Lord Pearson expressly doubted ‘burden of proof” is the

accurate term to use.

Australian courts are of a different opinion. They rather posit that proof of the first
two elements is not a discharge of the burden of proof but only raises a presumption
or inference of negligence'®. In Schellenberg v. Tunnel Holdings Pty Ltd", the High
Court of Australia was firm in denying the English approach. Glesson CJ and
McHugh ] followed Australian precedence® that res ipsa loquitur is “merely a mode
of inferential reasoning and is not a rule of law™'. Consequently, the defendant gives
an explanation and the burden of proof falls back on the plaintift to establish the

defendant’s negligence within the imports of the explanation given by the
defendant??.

Another difference, according to McKelvey”, is the approach to find the
presumption of negligence. In Australia, Dixon C.J. in Mummery v. Irvings in
applying the dictum in Scott v. London found that it is vital to determine whether
“the accident is such as in the ordinary course of things does not happen if those

"% To overlook or exclude this

who have the management use proper care
determination is to say any occurrence causing injury is automatically caused by the

negligence of the person in control of the instrument. It becomes an automatic

'7[1962] 2 Lloyd’s Rep. 603.

'8 Leigh Schulz. Res ipsa loquitur in Australia — The Maxim Remains. Monash University Law Review,
Vol 26, p. 379 — 388.

9(2000) 170 ALR 594.

20 The court followed Mummery v. Irvings Pty Ltd (1956) 96 CLR 99.

2! Op cit., at 607.

22 K. Kumado, Introduction to the Law of Torts in Ghana, 2" Edition (Black Mask Ltd, Accra, 2019).
2 Supra.

2 Ibid., at 234.
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attribution of negligence to the defendant regardless of any other possible causes of

the event.

English courts, on the other hand, allow the plaintiff to describe how the injury
happened and automatically presume that it was caused by the negligence of the
defendant. The approach is exposed to a logical flaw. The widow plaintiff in George
v. Eagle Air Services Ltd”> succeeded without any proof of what happened during the

accident.

It could then be said that English courts take literally and apply what the thing says
for itself. The Australian courts rather take a cautious approach to what the thing

says for itself. In Australia, whatever is said is tested and proven before applied.

THE RECENT CONVERGENCE IN APPROACHES

Whereas Ghanaian courts still follow the English approach™, it is interesting that
Williams*” in 2009 was of the impression that the Privy Council in a streak of cases™
seems to be towing the Australian line by ruling that the procedural effect of res ipsa
loquitur in England now is only an inference of negligence. McKelvey” also
indicates that some English dicta and rulings, sometimes in dissent, reflect the

Australian approach.

This impression is sustained. In 2017, another English ruling in PT Civil Engineering
v Davies ™ had the tenor of the Australian approach. The claimant and two others
had sustained injuries after they had to jump out of the car he was driving. The car
had caught fire. This car belonged to and was maintained by the defendant. The
trial court was quick to attribute the cause of the fire to poor maintenance by the

defendant and by res ipsa loquitur found the defendant liable.

The High Court allowed the appeal. The court considered it vital to ask whether
the fire was indeed (most probably) caused by a breach of the duty to properly

25 [2009] UKHL 21.

?6 Overseas Breweries Ltd v. Acheampong [1973] 1 GLR 421; Decker v. Attah [1970] GLR 109;
Dumgya v. SCG [1974] 1 GLR 429.

?7 Kevin Williams. Res ipsa loquitur still speaks. 125. Law Quarterly Review. (2009). 567 — 570.
? Ng Chun Pui v Lee Chuen Tat [1988] RTR 298; George v. Eagle Air Services (Supra)

? Supra.

(2017) EWHC 1651.
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maintain the car. This was denied by expert advice which was tendered to prove
that the defects were not linked to the cause of the fire in the vehicle. Furthermore,
the High Court considered whether upon establishing injuries caused by the
accident an inference of negligence would have been raised to which the defendant
would have to tender evidence to rebut. This was denied. The classical approach

of shifting the burden of proof was abandoned.

If this attitude persists in the English courts, there will be a convergence of the first
two approaches. This convergence brings synergy and progress in the law allowing
plaintiffs to claim in genuine cases of res ipsa loquitur wherever the action is
commenced without risk of a plaintiff bias. This will particularly solve a
conundrum in private international law where the approach of the UK is to be
applied in Australia or vice-versa. The much desired objectivity and certainty in the

application of the law will, as well, be further assured.

THE JUDICIAL APPROACH IN THE GHANAIAN COURTS

The legal system in the Republic of Ghana follows the common law legal tradition.
Consequently, the maxim res ipsa loquitur is not strange in our courts. The maxim

has been applied in Ghanaian courts some examples of which are considered below.

As a starting point, in Nelson v Klutse’' on appeal, the full bench of the Court of
Appeal reversed its ordinary bench by holding that where a plaintiff does not
specifically plead res ipsa loquitur the pleadings must be such that it gives “fair notice”
to the defendants that the maxim is intended to be relied on. Considering how
imprecise ‘fair notice’ could be in court, it is advised that “where counsel is in the
slightest doubt as to whether his pleadings disclose the invocation of the doctrine

of res ipsa loquitur, he will be wise to plead it specifically”®.

In Asantekramo alias Kumah v. Attorney- General®® the trial court applied the maxim by
taking the fact of the swollen right arm which had to be amputated as proof of
negligence of the medical doctors because it was only the doctors who could give

the explanation of how a medical operation on an ectopic pregnancy resulted in the

31 Civil Appeal No. 1/65; 8 September 1969.

32 A. Fiadjoe, Failing to Plead Res Ipsa Loquitur, 2 Rev. Ghana L. 73 (1970). p. 75.; K. Kumado,
Introduction to the Law of Torts in Ghana, 2" Edition (Black Mask Ltd, Accra, 2019).

3[1975] 1 GLR 319.
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swollen arm. On failing to rebut this presumption, judgment was given for the

plaintiff (the patient).

Also, in Asafo v. Catholic Hospital Of Apam** where the six-weeks-old baby of the
plaintiff got missing from custody of the hospital, these facts were adopted as a
proof of negligence of the hospital on a plea of res ipsa loquitur and in the absence of

a rebuttal judgment was given for the plaintiff who was the mother.

It was from these and other cases that Date-Bah J. A (as he then was) deduced that
Ghanaian courts favour the English approach.” His Lordship admonished Ghanaian
courts to follow the English approach on res ipsa loquitur as a presumption of
negligence after a brief analysis of the maxim, previous cases and the statement of
the law by Anin J.A (as he then was) in Dumgya v. Sports Council of Ghana where the
English approach was applied.

This view still prevails. In the more recent case of Nana Tabiri Gyansah Il V Accra
Brewery™, the English version of the maxim was applied. However, the appeal was
dismissed because even though the plaintiff pleaded res ipsa loguitur, the defendant
provided evidence of a full proof system and raised doubts suggesting that the bottle
top alleged to be found in the castle milk stout beverage consumed by the plaintiff
could have resulted from other means not related to or not under the supervision

of the defendant manufacturer.

A THIRD APPROACH IN THE GHANAIAN COURT- ‘VARYING
PRESUMPTION APPROACH’

A matter of interest arose in a judgment delivered in 2019 in the case Angela
Neequaye V Universal Motors Limited’”” where the High Court of Ghana per Ackaah-
Boafo ] (as he then was) favoured the presumption of negligence approach after a
brief analysis of dicta in judicial precedence. His Lordship stated the position of the

law on res ipsa loquitur as shifting the burden of proof on the defendant to rebut the

[1973] 1 GLR 282.

% S. K. Date-Bah, Res Ipsa Loquitur and the Onus of Proof in Negligence Cases, 7 Rev Ghana L. (1975)
132.

% (H1/368/05) [2006] GHACA (10 March 2006).

37(GJ/159/2015) (2019) unreported.
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presumption of negligence raised by the plaintiff’s successful reliance on the

maxim.

His Lordship however hinted further that this presumption “varies based on the
strength of the inference and the standard of care called for in the circumstances of the case”®.
This suggests a varying presumption of negligence in each case the strength of which
depends on how likely the facts relied on by the plaintiff caused the accident or
damage in question. The strength of the presumption of negligence of the defendant
will vary in each case based on the likelihood that the facts relied on caused the

damage.

This approach is supported by Fleming, J. G.’s criticism of the English approach
where he states that a thing may tell its own story either in a whisper or by a
scream™. From this metaphor, he suggests the specific facts of each case should

determine the strength of the inference of negligence drawn in that circumstance.

Salmond on Torts also contributes to this proposition by stating that the confusion
in the effect of the maxim is rooted in “a failure to appreciate that cases, where res
ipsa loquitur applies, may vary enormously in the strength, significance and cogency
of the res proved”.** The res proved being the facts of the accident established by
the plaintiff, those facts are assessed as the basis for the strength of inference of

negligence made by the court.

A defendant would have a stiffer burden to disprove negligence where the facts
suggest that the accident was most likely as a result of the negligence of the
defendants and the inverse equally applies where the Australian approach is
adopted. It is this ‘varying presumption approach’ that is most preferred and

recommended.

THE MOST FAVOURABLE APPROACH

Assessing the first two approaches objectively, most scholars prefer the Australian

approach. The first reason is that the approach presents a sounder logical approach

% Ibid.

* Fleming, J. G., An Introduction to the Law of Torts (1967) at p. 155.

*'R. F. V. Heuston., Salmond on the Law of Torts (14. Ed.). Sweet & Maxwell: London. (1965) at
p. 323.
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to solving the conundrum of the cause of the accident where the maxim is
applicable. By demanding that other possible causes of the accident are eliminated,
it avoids a logical leap (fallacy of the single case). To succeed in Australia on res ipsa
loquitur, the injury must be proven to have been most probably caused by the

negligence of the defendant.

Despite his preference for the English view, Date-Bah JSC admitted that the
Australian view better reflects negligence as liability based on true fault*'. The
Australian view demands the party at fault to explain the accident and based on that
explanation, the plaintiff shall prove negligence within the remits of the facts and

law.

The Australian approach remains objective and in line with the established principle
of law that he who asserts must prove*. By resisting a shift in the burden of proof,
the fundamental principle is protected and applied fairly, and a fallacy of negative
proof is avoided. Shifting the burden moves the tort to strict liability contrary to
the very basis of the tort of negligence.

This approach as well keeps the maxim as an evidential tool and resists attaching to
it some magical qualities to shift the burden of proof. Amid suggestions that
constant practice has crystallised the maxim into a rule of law, this approach
maintains the classical idea as propounded by Erle CJ. It maintains the idea of a
maxim applied in the admission of circumstantial evidence to raise an inference of

negligence.

The advantage in the English approach, according to Professor Atiyah, is a policy
to support an injured plaintiff who cannot, on his own, find the exact cause of the
accident®. In genuine cases of res ipsa loquitur, it is only the defendant who can find
out the exact cause of the accident. Consider the widow in George v. Eagle Air

Services** who was not present during the plane crush. She could never have, on her

* Supra.

# McKelvey, Supra.

*# Professor Atiyah, Res Ipsa Loquitur in England and Australia (1972) 35 Mod.L.R 337 cited in
McKelvey, Supra.

* Supra.
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own, known the exact cause. Justice is defeated when such plaintiffs are left with

no remedy by no fault of theirs.

This plays out more clearly in product liability cases where only the manufacturer
can know how a certain foreign material entered a product. In this area, Date-Bah
JSC* advocates that the maxim is useful when used in line with the principle in
Donoghue v. Stevenson to find manufacturers liable in product liability cases. For this,
the English approach is said to have a “pro-plaintiff bias in favour of

compensation™.

Between the two, the Australian approach appears more progressive because it
achieves the goal of the English doctrine but requires a stricter system of proof.
Plaintiffs are not totally denied the benefit of the maxim; the maxim is not allowed

to replace evidence or skew objective logic.

Nevertheless, it is trite for policy and experience to override pure logic in law to
create exceptions such as this if justice, and not logic, is the purpose of the law. To
this end, a reasonable concession can be made by considering the third approach —
the varying presumption approach — since this approach while affording the plaintiff
the benefit of the maxim applies the presumption fairly considering the facts

available to the court.

Judgment will not be given to plaintiffs who rely on facts that only barely suggest
the negligence of the defendant. This has been a strategy at the bar where the
plaintiff has insufficient evidence and wishes for her case to be established through
the help of the defendant. By relying on the magical effect of the maxim in the
English approach, such plaintiffs succeed with very little evidence of the

defendants’ negligence causing considerable injustice to the defendant.

This approach as well corresponds with the under]ying theory of the assessment of
the existence of a duty of care in a tort of negligence such that the standard of care
required to be exercised by a defendant in each case will be duly considered before

deciding whether the defendant is in negligent breach. The standard of care

#S. K. Date-Bah. Towards a Strict Tort of Products Liability in Ghana. Vol. IV. No.3 RGL [1973]
236-39.
* McKelvey Supra., at 238.
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imposed or recognised by law to be observed varies according to the circumstances
in which the parties find themselves. This should apply where res ipsa loquitur
applies. The strength of the presumption should be based on the standard of care

expected from the defendant in that situation based on the facts pled or established
by the plaintiff.

For these reasons, the ‘varying presumption approach’ is the most preferred
approach among the three. This approach is confidently recommended to be

adopted by our honourable courts.

CONCLUSION

This essay has explained the elements of the maxim and the different approaches
the English, Australian and Ghanaian courts employ in applying the maxim and a
recent trend in convergence of approaches. Also, a third approach is considered

and recommended to be the most favourable approach.

Considering the discussions above, the two 1976 cases become clear. In Dulhunty
v. J.B. Young Ltd, the Australian court applied the maxim as a presumption or
inference of negligence. On the contrary, in Ward v. Tesco Stores Ltd, the English
court accepted that in that circumstance, the plaintiff had discharged the required

burden of proof. The maxim spoke different languages in the two states.

Nevertheless, a third approach is suggested by the Ghanaian court which finds
support in the English common law jurisprudence. It is found to be a reasonable
concession catering equally for both parties and fusing logic and policy
appropriately. It is this approach that is most highly recommended to be adopted

in our honourable courts.

If the desired convergence is complete, and the third approach is adopted, there
will be no difference wherever a law report on res ipsa loquitur is made. Res ipsa

loquitur shall speak the same language everywhere.
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4

ARRESTING THE MENACE OF REFUGEE UNEMPLOYMENT IN
GHANA THROUGH ENTREPRENEURSHIP

FREDERICK AGAAYA ADONGO!

INTRODUCTION

Over the years, Ghana has experienced large inflows of refugees, due to the relative
stability in this country. It is argued that Djibouti, Zambia, Guinea, Ghana, and
Tanzania are among the largest countries that receive refugees in Africa in terms of
their ratio to the population.” The increasing number of protracted refugee
situations poses a significant challenge to host countries and the international

community as a whole insofar as resource limitation is concerned.

One direct implication of the increase in the number of refugees in Ghana is,
without doubt, its effect on the country’s labour market. The presence of refugees
in Ghana is characterised by a high rate of refugee unemployment. Refugees face
particular and obvious barriers to engaging in entrepreneurial activity, which is the
sure way of tackling refugee unemployment. This is usually traced to their legal
status as dictated by the laws of host countries and regulations that may prevent
them from working and accessing essential services, as well as difficulties in
accessing start-up financing and formal bank accounts, and language and cultural

barriers.

The major barriers can also include discrimination, lack of rights to work, and non-
recognition of foreign qualifications and skills. As a result of these barriers,
“refugeeism” is associated ~with higher rates of unemployment and

underemployment.

As such, the decision to start a business among refugee populations may be driven
more often by the necessity to make ends meet than by the identification of a

market opportunity. Entrepreneurship may offer refugees an important route to

'LLB (2021), University of Ghana School of Law.
’Lucas, R.E.B. 2006. “Migration and economic development in Africa: A review of evidence.”

Journal of African Economies 15 (2): 337-395.
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financial security and self-reliance.’ Irrespective of this potential, not many

refugees are able to engage in one or the other form of entrepreneurial activity.

Following these developments, and realizing also the need for the socio-economic
integration of refugees in our domestic system, the writer has put together this
piece regarding the rate of refugee unemployment in Ghana and possible ways of

reducing it, with particular emphasis on refugee entrepreneurship.

For the avoidance of doubt, this paper covers the following thematic areas:
definition of the term ‘refugee’, the refugee situation in Ghana and the rate of

refugee unemployment, with some policy recommendations and a conclusion.

DEFINITION OF REFUGEE

It is customary as it is relevant in an academic work of this nature to have a clear
exposition on the scope and meaning of key terms used therein. Having said that,
there is the need to establish who a refugee is. The definition of a refugee has varied
according to time and place, but increased international concern for the plight of

refugees has led to a general consensus.

Consequently, the term “refugee” has been defined as any person who owing to a
well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion is outside the country
of his nationality and is unable or owing to such fear is unwilling to avail himself of
the protection of that country or who not having a nationality and being outside the
country of his former habitual residence as a result of such events is unable or owing

to such fear is unwilling to return to it.*

The Organisation of African Unity (OAU) Convention Governing the Specific Aspects of
Refugee Problems in Africa, while reiterating the definition of the term as it appears
in the UN Convention added that the term “refugee” shall also apply to every person

who, owing to external aggression, occupation, foreign domination or events

*Policy Guide on Entreprencurship for Migrants and Refugees; co-authored by MukhisaKituyi -
Secretary-General of UNCTAD, Filippo Grandi -United Nations High Commissioner for
Refugees and Antoénio Vitorino - Director General of IOM. Available at

<https:/ /unctad.org/en/PublicationsLibrary/dianO1 8d2_en.pdf>

*Article 1(2) of the 1951 UN Convention Relating to the Status of Refugees.
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seriously disturbing public order in either part or the whole of his [or her] country
of origin or nationality, is compelled to leave his [or her] place of habitual residence
in order to seck refuge in another place outside his [or her] country of origin or

nationality. >

In effect, the OAU Convention provides a more extensive definition of the term than
the UN Refugee Convention. Perhaps, the reason for this assertion may be that the
framers of the Convention took affirmative cognisance of the peculiar nature of the
concept of “refugeeism” in the continent, as there are other obvious factors that
cause people to flee their countries of nationality and as such are unwilling to return

to it.

From these definitional standpoints, it can be noticed already that the legal meaning
of the term refugee as defined by the Refugee Conventions is at variance with what
the term has been misconstrued to connote in ordinary parlance. For instance, the
term has been erroneously used in reference to economic migrants and internally
displaced persons. For a person to be regarded as a refugee for the purposes of the
Refugee Conventions, he/she must be able to establish at least one of the grounds

of persecution outlined therein.

Thus, as far as the Refugee Conventions are concerned, the term “refugee” is a term

of art.

THE PLIGHT OF REFUGEES IN GHANA

The relative stability in Ghana has made the country the home of many refugees
from neighbouring African countries like the Ivory Coast, Liberia, Nigeria and
Togo as well as distant countries like Sudan, Somalia and Eritrea. This development
has led to the establishment of a number of refugee camps in the country, notably

the Klikor, Buduburan, Egyeikrom, and Krisan Refugee Camps.

Unlike the Great Lakes region of Africa where there have been a number of

significant refugee flows since the end of colonialism, the West African sub-region

* 1969 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa —article
102).
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only became a substantial refugee generating and receiving region in the 1990s.
Since then, however, it has generated a substantial proportion of the continent’s
refugees as a result of intractable conflicts in Liberia, Sierra Leone, Cote d’Ivoire

and Tog0.6

It was not until the 1990s that Ghana received the first mass-influx of refugees as
conflicts proliferated in the West Africa sub region. Political stability in Ghana over
the past few decades made it an obvious destination for displaced populations,
especially those within the subregion, and the country began to experience the

more tangible impact of hosting refugees in large numbers.’

The consequent influx, particularly of Liberian refugees, immediately posed
significant challenges. By 2004, Ghana hosted 48,034 refugees living primarily in
three camps — Krisan Camp in the Nzema East District of the Western Region near
the Ghana-Cote d’Ivoire border; Klikor in the Ketu South District of the Volta
Region near Ghana’s eastern border town of Aflao; and Buduburam in the Gomoa

East District of the Central Region.8

Following the cessation of the Liberian civil strife, many Liberian refugees
repatriated voluntarily. Nonetheless, thousands of Liberian refugees are still at the
settlement and their unwillingness to leave their businesses or quit their studies in
Ghana, lack of capital to start life all over in Liberia, among other factors have been

given as the reasons for such developments.

REFUGEE UNEMPLOYMENT IN GHANA AND ITS ASSOCIATED
PROBLEMS

Refugees face peculiar problems ranging from impoverishment, unemployment,
lack of access to services and infrastructure to over-crowded living conditions. Of
particular importance, for the purpose of this paper, is the menace of refugee

unemployment in Ghana.

Samuel K.M. Agblorti, Refugee integration in Ghana: the host community’s perspective,
Research Paper No. 203 of 2011, online: UNHCR <www .unhcr.org> Available also at:
https://www.researchgate.net/publication/282179050.

Supra, note 6.

8Supra, note 6.
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Regardless of the efforts of host countries and the international humanitarian
community to ease the burden of refugees, the number of protracted refugee

situations has increased over the years.9

Given the rising level of unemployment in Ghana, it is difficult for refugees to find
jobs and as a result relatively few refugees (primarily Liberians) have found
employment in the formal sector.' The host government usually does not
recognize professional qualifications obtained in the country of origin and refugees
with these qualifications have to retake their training in order to receive

recognizable official certification."

However, this is not affordable for many refugees as such they have been excluded
from gainful formal employment.'” Several refugees have thus turned to the
informal sector with a number of them engaging in trading at the camp and its
environs. Even so, for refugees who trade in the local markets, research has shown
that some Ghanaian sellers see them as competitors and therefore do not allow

them to trade without paying entry fees.”

Arthur finds that the labour market in urban areas in Ghana did not absorb the rapid
flows of refugees from other African countries, which resulted in a dramatic

increase in the size of informal sectors and unskilled workers.'*

It has been recounted that high illiteracy rate'” among refugees, inadequacy of funds
to open businesses, lack of awareness about existing business opportunities, non-
patronage of products of refugee entrepreneurs by host communities, among

others, have increasingly been the major causes of refugee unemployment.

° Supra, note 6.

"°Dick Shelly, Liberians in Ghana: Living without humanitarian assistance. Available at:
http://www.unhcr.org/3c8398f24 html.

""OmataNaohiko; Struggling to find solutions: Liberian refugees in Ghana. Available at: http://
www.unhcr.org/4fbb7f075.

21bid.

¥ Mavis Dako-Gyeke and Ernestina Adu; Challenges and coping strategies of refugees: Exploring
residual Liberian refugees’ experiences in Ghana. Available at:
https://www.researchgate.net/publication/282206159.

"*Arthur, J.A. 1991. “Interregional migration of labor in Ghana, West Africa: Determinants,
consequences and policy intervention.” Review of Black Political Economy 20 (2).

Gifty Manteaw — Economic Livelihoods of Refugees in Krisan, Western Region of Ghana.
Available at: http://ugspace.ug.edu.gh.
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In a study conducted after the repatriation exercise which took place at the
Buduburam Refugee Camp, it was revealed that the rate of unemployment was
high among the refugees due to lack of requisite qualifications and documents
demanded by employers in Ghana. That notwithstanding, it was also found that the
repatriation exercise worsened the situation. For instance, the drastic reduction in
the refugee population resulted in low sales in household items that were the

principal economic activities at the settlement. 1o

RECOMMENDATIONS TO CURB THE CANKER OF REFUGEE
UNEMPLOYMENT IN GHANA

The international instruments on the rights of refugees oblige countries to offer
protection and basic human rights for refugees and people who migrate from their
home countries to seck asylum on account of persecution that may be linked with
race, religion, nationality, membership of a particular social group, or political

opinion, not excluding the right to work."”
The UN Convention Relating to the Status of Refugees

The UN Convention Relating to the Status of Refugees' accords refugees the right to
engage in gainful employment in the receiving State. Article 17(1) thereof provides
as follows: the Contracting States shall accord to refugees lawfully staying in their
territory the most favourable treatment accorded to nationals of a foreign country
in the same circumstances, as regards the right to engage in wage-carning

employment.

More relevant to the present discussion is article 18 of the same Convention which
emphasizes the right of refugees to be self-employed. It provides that: “the
Contracting State shall accord to a refugee lawfully living in their territory
treatment as possible and, in any event, not less favourable than that accorded to

aliens generally in the same circumstances, as regards the right to engage on his

"ebid.
'""UN Office of the High Commissioner for Human Rights (OHCHR, 1993)
18 Articles 17 & 18.

UGSL]J 2021 | 39



own account in agriculture, industry, handicrafts and commerce and to establish

commercial and industrial companies”.

It is thus submitted, on the strength of the authority of the aforementioned
provisions of the Refugee Convention, that the Ghana Refugee Board (GRB) should
devise ways of encouraging refugees and equipping them with the requisite skills
to engage in any wage-earning activity, of course also by providing whatever it
takes for the realization of this objective. It has been argued that promoting
entrepreneurship among refugees is increasingly viewed as an effective approach to

overcoming some of the challenges of economic and social inclusion for refugees.

In many countries, there is a general fear of foreigners ‘stealing jobs’ explaining the
reason for the difficulty in the economic integration of refugees. In Ghana, despite
extensive documentation of the extent to which host communities in Ghana have
been hospitable towards refugees, over the years the hitherto cordial refugee-host
relations that characterized the emergency phase of the refugee arrival in the
Buduburam camp has gradually given way to a situation where the host population
now see the refugees as competitors and relations have become increasingly

antagonistic. "’

Refugees who are not economically integrated will inadvertently depend on the
state as well as on certain other non-governmental organizations. In effect thereof,
taxpayers’ money goes into refugee upkeep. Helping refugees become employable,
active and independent is a smarter way to go.”” There is no better way of doing
this than the integration of refugees locally. Theoretically, local integration of
refugees in Ghana is possible — specifically, section fourteen of the Ghana Refugee Law
(PNDC Law 305D) allows for the naturalization of refugees.

That notwithstanding, clear-cut policies regarding the actual implementation of
local integration in Ghana are lacking. This has been found to be the result of a
number of obvious factors; first, local integration of refugees is likely to impose an
increased burden on the government. Second, given the fact that refugee-host

relations are currently characterized as strained, any attempt by government to

Supra, note 6.
’Rya G. Kuewor - What Ghana can teach us about integrating refugees. Available at:
https://www.weforum.org/agenda/2018/11/
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integrate refugees locally may be resented, especially where such attempt involves

commitment of resources.?!

Nonetheless, in order to integrate refugees locally and enable them to become self-
reliant, it is suggested that they should be given land and other supplies, so as to
enable them to contribute actively to the local economy, while regaining personal

dignity in providing for themselves and their families.
The New York Declaration for Migrants and Refugees

In September 2016, governments adopted the New York Declaration for Migrants and
Refugees which calls for strengthening international cooperation on migration and
forced displacement and for the development and adoption of two collaborative
instruments — a global compact for safe, orderly and regular migration, and a global
compact on refugees. Both compacts emphasize the issue of socioeconomic
integration of both migrants and refugees, including support of self-employment
and entrepreneurship. This is usually predicated on the premise that migrants and
refugees can contribute positively to the development of communities back at
home or in their host communities, provided that their skills, capabilities and

entrepreneurial spirit are given sufficient support and recognition.

The Comprehensive Refugee Response Framework (CRRF) set out in the New York
Declaration for Refugees and Migrants calls on host countries, in partnership with
relevant UN agencies and other actors, to foster the self-reliance of refugees, by
expanding their access to labour markets and economic opportunities, by enabling
refugees to make use of their skills and capacities, and by investing in the
development of new skills and human capital among refugees.”” In host countries,
refugee entrepreneurship has a great possibility of changing societal perceptions of

refugees, thereby promoting social cohesion.

Non-binding” as this Declaration may be, it is logical as it is relevant that member

States to this Declaration remain faithful to their concrete and political actions

21 Op cit.

22 United Nations, 2016.

»The term “compact” is usually used in reference to an agreement that is not legally binding but
that captures, by consensus, both political and concrete actions of Member States and others
relevant stakeholders to improve the way the international community responds to displacement.
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constituting the Declaration in responding to the plight of refugees as pointed out
by the Declaration.

The New York Declaration also sets out in unambiguous terms the objectives for
this framework, which are to: ease pressures on host countries; enhance refugee
self-reliance; expand access to third country solutions; and, support conditions in

country of origin for return in safety and dignity.

For countries of origin, refugee entrepreneurship can create opportunities through
its potential to stimulate both investment and private sector development
particularly in families and communities back home. Obstacles such as limited right
to work and start a business, language and cultural barriers, limited access to
finance and lack of support networks have been identified as the major setbacks that

hamper the success of refugees’ entrepreneurial activities.?*
UNCTAD and UNHCR Policy Guide

As stated earlier in this paper, entreprenecurship is increasingly viewed as an
effective approach to overcoming some of the Challenges of integration by
providing an avenue for income and employment for individuals with constrained

access to the labour market.

To this end, a policy guide was prepared by an interagency team coordinated by
the United Nations Conference of Trade and Development (UNCTAD) in close
collaboration with the International Organization for Migration (IOM) and the
United Nations High Commissioner for Refugees (UNHCR), aimed at providing
policy options and recommendations for the promotion of entrepreneurship among
migrants and refugees, to support their socioeconomic inclusion and to maximize
their contributions to well-being and development in both host and home

communities.?

Their policy objectives are presented under six distinct priority areas of the

Entrepreneurship Policy Framework, which are outlined as follows:

** Supra, note 3.
*Supra, note 3.
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1- Formulating a cohesive entrepreneurship strategy

In the opinion of the authors, to which the present writer fully subscribes, each
jurisdiction should focus on formulating a cohesive approach to migrant and refugee
entrepreneurship that considers relevant contextual factors. In many settings, there
will not be a migrant or refugee entreprencurship approach or policy. It is
submitted that policymakers should ground the development of policy options in a
contextual analysis of the economic and social inclusion of refugees. The contextual

analysis should concentrate on three key areas:

i. Local entrepreneurial ecosystems: Economic opportunities for migrants
and refugees depend on the host countries’ overall entreprencurial
ecosystems (affecting both native and non-national entrepreneurs), as well
as on factors specific to refugees.

ii. Individual competences and skills: The availability of training programmes
and skills development schemes is an important factor in facilitating
entreprenecurial activities. The scouting of refugees’ capacities is also key
to assessing opportunities and developing solutions.

1ii. Regulations and integration regimes: The degree to which refugees and
migrants manage to seize entreprencurial opportunities depends on the
host country’s integration rules and regulations. Achieving clarity on
regulations and local integration schemes is principally aimed at
establishing the parameters of what is possible in an existing framework. It
is important to appreciate regional, national and local regulations and

integration regimes that may affect migrant and refugee entrepreneurship.

The guide emphasizes that, one of the first steps in formulating a coherent approach
to migrant and refugee entrepreneurship is to map its state within a country or
region. Where possible, policymakers should invest in research on the level of
entreprencurship among different groups of migrants and refugees as well as on
profiling migrant and refugee skills, capabilities and experience to understand the

potential for entrepreneurship. Refugees should not be seen as a homogeneous
group.

Differences in demographic, geographic and legal factors shape the possibilities for
entrepreneurship and supporting initiatives. Policymakers should consider

differences such as the legal status, nationality, education, gender and age; an
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understanding of how these characteristics vary between and within different
refugee and migrant groups allows policymakers to develop more targeted and

therefore effective interventions.

More so, it is prudent that entreprencurship policy initiatives should not be
developed in isolation from broader policies on entrepreneurship, migration and
refugees. Successful migrant and refugee entrepreneurship policies need to align
with the broader agenda on entrepreneurship, integration and inclusion to ensure

that synergies are achieved.?®

In this connection thereof, there is the need for such policies to, as far as possible,
be in absolutely rigorous conformity with principles such as the International
Labour Organization’s (ILO) principles on refugees. In July 2016 the International
Labour Organization (ILO) adopted a set of guiding principles on the access of
refugees and other forcibly displaced persons to the labour market, based on

relevant ILO standards and other related human rights instruments.

These guiding principles are the outcome of a Tripartite Technical Meeting
between member States, employers and workers organizations. The guiding
principles make thirty-four (34) recommendations to these actors on supporting
access to labour markets by refugees and other forcibly displaced people, and on
meeting the needs and expectations of host communities. In addition to facilitating
access to employment opportunities, the principles make explicit reference to

entrepreneurship as a route to decent work and livelihoods.?’
2 - Optimizing the regulatory environment

Often times, regulatory requirements discourage prospective entrepreneurs (from
which refugee entrepreneurs are not exempted) from starting up a business because

of restrictive, unclear and unpredictable regulatory requirements.

It is a notorious fact that native entrepreneurs face certain barriers to entry such as
strict licensing requirements or capital requirements. Refugee entrepreneurs may
face similar and even stiffer regulatory barriers related to the business registration

process and how steps in this process are affected by their legal status.

26Supra, note 3.
?"Supra, note 3.
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These barriers, without doubt, are enough to discourage refugees from starting up
a business. Even if they do, some of them are usually compelled by the prevailing

circumstances to operate informally.

As the astute authors of the policy guide on refugee entreprencurship point out,
some regulatory barriers may be specific to newcomer groups — e.g. national
legislation may determine the rights to employment and self-employment for
refugees. Other regulatory barriers may not be directly related to the labour
market or business sector but may have significant consequences for business
activity — e.g. whether migrants and refugees have property rights, official
recognition of documents, freedom of movement, or even the ability to transport
materials in and out of refugee camps, are likely to have implications for the types

of businesses such groups can develop, and how competitive these businesses can

be.

These barriers can be done away with by recourse to a more supportive regulatory
environment for refugees by policymakers and State actors. For instance, the
Comprehensive Refugee Response Framework (CRRF) set out in the New York
Declaration for Refugees and Migrants calls on host countries, in partnership with
relevant UN agencies and other actors, to expand access to labour markets and

economic opportunities.

In an attempt to overcome these barriers, policymakers may review and simplify
regulatory requirements in order to clarify and optimize the process for refugee
entrepreneurs. This can be done by the implementation of regulations and
administrative processes specific to refugees as much as possible to lower
regulatory barriers. Beyond clarifying and optimizing the regulatory requirements,
policymakers should also play a role in guiding and facilitating migrant and refugee
entrepreneurs through the start-up process, through direct programmes or
broadening the scope of initiatives that are normally established for indigenous

entrepreneurs 28

Moving on, it is worthy to note that there may be differences between actual
regulations and their practical implementation. For example, refugees may have

the constitutional right to employment or self-employment but may in practice be

*$Supra, note 3.
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inhibited from enjoying these rights by lack of knowledge (e.g. on the part of the
refugee or on the part of employers or bank staff), or by private or informal

regulation or difficult bureaucratic processes that create group-specific obstacles.

In the case of Ghana, the Ghana Refugee Act, 1992 (P.N.D.L. 305D) makes provisions
for the rights of refugees in Ghana, including the right to employment. With the
greatest of respect, this law, although still found in our statute books, is of rare or
little importance in terms of bringing to practical realities the rights of refugees
therein enunciated. In an attempt to ensure that refugees engage in self-
employment activities, some refugees have been given plots of land and related
assistance to undertake farming activities involving planting of maize, cassava, and
vegetables. Some are engaged in agro-processing of coconut and palm oil; poultry

and mushroom production, fishing, soap and charcoal production.”

Insofar as this is commendable, it is the present writer’s view that the Ghana
Refugee Board is not doing enough towards the realization of this end considering
the increasing rate of refugee unemployment in the country, evidenced also by the
number of refugee children (primarily Liberians) begging on the streets of Accra

to make ends meet.

More so, the 1992 Constitution of Ghana guarantees the rights of refugees to work.
This is inherent in our constitutional jurisprudence, and implicit in article 24(1) of
the Constitution. The said article provides: every person has the right to work
under satisfactory, safe and healthy conditions, and shall receive equal pay for equal

work without distinction of any kind.

It is worthy to note that the usage of the phrase “every person” does not limit the
application of this provision to only nationals. In this connection, it can be argued
convincingly that the mere fact of the absence of an express constitutional
stipulation as to the applicability of said provision to refugees is not so sufficient a
reason to deny its applicability to same. Consequently, although the constitution
guarantees the rights of refugees to work, not many refugees (if at all there are

some) are aware of this right.

?Dr. Vincent Kofi Anani and Ms. Esther Kiragu; Sustainably Supporting Refugees in Ghana.
Available at: http://www .unhcr-ghana.org/wp-content/uploads/2019/01/
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There is therefore the need for the implementation of policies that will provide a
favourable regulatory environment to enable refugees to engage in any wage-
earning activity, which in effect will double as an enforcement of the rights of
refugees. Then again, intensive education programmes in refugee camps are
encouraged so as to enlighten refugees on their rights and responsibilities as

recognized by law.
3- Enhancing entrepreneurial education and skill development

The authors of the Policy Guide also emphasize the fact that one of the key issues
facing refugee entrepreneurs is the transference and expansion of business related
human and social capital from origin country to destination country. Many refugees
may have experience as entrepreneurs in their home countries but lack specific

knowledge of the business environment in host countries.

Entrepreneurship education and training is therefore essential to developing and
expanding the skills and capabilities that refugees need in order to run a business in
a host country. Such education can also help to develop and enhance an
entrepreneurial mindset that can enable refugees to better understand how they
can leverage their knowledge, expertise and networks towards more profitable

business opportunities 30

Despite the existence of mainstream entrepreneurship education programmes in
most countries, there are few inclusive programmes that benefit refugees and that
can address some of this population’s specific resources and needs. Many refugees
require more targeted support in the early stages of businesses. While encouraging
existing entrepreneurship education initiatives to be more inclusive of refugees,
policymakers can also promote the establishment of entrepreneurship initiatives

that are tailored to the particular needs of refugees,

Entrepreneurship education should not happen in isolation. In addition to
developing entreprenecurial skills and capabilities, it should be designed to connect
aspiring refugee entreprencurs with the broader entrepreneurship ecosystem. This
can be done by ensuring that programmes are taught by experienced and well-

connected entrepreneurs and mentors. Connections to the private sector can be

%0 Supra, note 3.
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achieved by viewing entrepreneurship education as a complement to vocational

training .

Finally, it is important to align entrepreneurship education initiatives with
integration programmes focused on providing basic needs of migrants and

refugees.’!

It must be emphasized that, policymakers must take cognisance of the diversity
within refugee populations in order to formulate policies that bring to the fore
inclusive entrepreneurship support and training programmes for refugees. Thus, it
is important to develop, adapt and focus entrepreneurship for specific target groups
and contexts, as a result of the non-homogeneity of refugee populations (not even

those from the same country).
4 - Facilitating technology exchange and innovative start-ups

Refugees bring new perspectives, ideas, skills and capabilities to host societies and
can stimulate innovative activity in their host communities. The learned authors of
the Policy Guide expressed the view that one of the best ways to promote
entrepreneurship among refugees is to include them in local and national

innovation and entrepreneurship ecosystems.

According to them, by creating linkages to the private sector, providing access to
infrastructure, creating working spaces, and supporting the diffusion of
information and communication technology (ICT), host societies can embed
migrant and refugee entrepreneurs within the entrepreneurial community. This, it
is argued, is a perfect opportunity to harness the resources newcomers offer to host
communities, and in so doing it also provides an opportunity to address societal
perceptions of migrants and refugees as a burden rather than as contributors to

economic growth.

Innovation encompasses improvements not only in end products or services but
also in the processes and strategies businesses employ to create them. Process
innovations address changes in how goods and services are produced and can lead

to frugal innovation, the reduction of cost and complexity in creation processes

3! Supra, note 3.
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that reduces the resources needed to create a product and the cost of the final good

or service for the consumer.??

Refugees can contribute to process innovations by using and adapting their
knowledge of processes from different geographical and economic contexts, which
may have included low resource contexts where creative solutions to challenges in
the production process were needed. Strategy innovations address shifts in how a
business is organized and how it generates a value proposition, which can include
expansion of businesses into new markets or identification of new sources of raw

materials and resources.*?

Migrants and refugees can contribute to strategy innovations with their knowledge
of different countries and markets and their often dispersed and diverse social
networks.* Inclusive innovation ecosystems, or “hubs”, and co-working spaces that
enable refugees to work alongside other entrepreneurs can be effective means of

facilitating knowledge and technology exchange and innovation.

Policymakers can also support the diffusion of, and training in, ICT among
refugees.35 Such technologies afford entrepreneurs the opportunity to expand the
markets in which their services are offered, which again can be enhanced by

rnigrants’ transnational social networks.

The rise of social entrepreneurship and social innovation provides another
important avenue to support migrant and refugee entrepreneurship by aligning
policy initiatives with the changing nature of business. Where new technologies
and social innovations are developed to help address the challenges faced by
migrants and refugees, knowledge-sharing platforms can support the replication

and scaling—up of such solutions.

Providing refugee and migrant entrepreneurs with workspaces and access to
infrastructure (e.g. internet, phone, electricity) can be an effective means to

support them in developing their business ideas.?® Depending on the business type

32 Supra, Note 3.
3 Supra, note 3.
3* Supra, note 3.
% Supra, note 3.
% Supra, note 3.
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and stage of business development, entrepreneurs may need office space, workshop

space, retail space, industrial kitchen space or farmland.”’

Some initiatives place particular emphasis on the importance of providing co-
working spaces that allow migrant and refugee entreprencurs to work alongside
entrepreneurs from local communities, in order to facilitate the exchange of ideas,
collaboration and mutual learning. Such co-working among people from different
backgrounds and with different perspectives, ideas and skill sets promotes

innovation, and can help social integration and cohesion.*
5 - Improving access to finance

One of the greatest setbacks to (refugee) entreprencurship is access to finance.
Access to finance is the steering wheel of every business enterprise. Without the
requisite finance, no business can reasonably expect to exist. Many entrepreneurs
face a myriad of challenges as regards access to funding. The case of refugee
entrepreneurs may even be worse. Lack of access to the formal banking sector is
often cited as a key factor constraining refugee entreprencurship. Refugees face

different challenges in in an attempt to access various forms of finance.

The resultant pattern of practice in the banking sector reveals that access to loans
by small scale businesses is more difficult to access for entrepreneurs who do not
have a long-standing relationship with a formal financial institution. Banks are also
hesitant to issue loans to businesses offering new or less well-established products

or services.>

In effect, refugee entreprencurs are denied formal finance because of the co-
occurrence of characteristics that make their businesses higher-risk ventures from
the perspective of(conventional) financial service providers.* As the co-authors of
the Policy Guide point out, refugees may lack credit history and may have
insufficient collateral with which to secure loans. These difficulties may be

particularly acute for refugees who have had to flee their countries of origin in

%7 Supra, note 3.
3 Supra, note 3.
3% Supra, note 3.
# Supra, note 3.
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haste, and who may not be able to return, which may prevent them from accessing

their capital and documentation.

In addition, they point out that the banking sector may not recognize the
documentation provided to refugees by the host country confirming their legal
status. These difficulties are often exacerbated by loan providers, who may
perceive refugee enterprises as high-risk, low profitability ventures and may be
distrustful owing to prejudice or because refugees struggle to provide the required
documentary evidence.*' Studies have suggested that refugees also choose to avoid
engaging with formal banking institutions owing to their own perceptions that they

are not welcome or will be discriminated against.

For all of these reasons, migrants and refugees often rely on personal savings and
on informal lending from family, friends, the co-ethnic community and
international diaspora, to set up their businesses® which does not yield great

returns.

There are various initiatives which, when implemented, will help improve access
to finance by promoting the use of bank accounts as well as the availability of both
traditional and innovative funding sources for refugee businesses. There is also the
need for devising alternative funding mechanisms (such as loan guarantees,
microcredit, alternative debt finance, crowdfunding, peer-to-peer lending, self-
financing groups etc), in addition to grants and “soft” loans, which have traditionally

been used to support inclusive entrepreneurship.43

Aside from this, refugees should be provided with practical financial education and
attempts should be made to include access to finance in entrepreneurial education

programmes.
6 - Promoting awareness and networking

There is a quantum of literature suggesting that refugees demonstrate particularly
“adaptive entreprenecurial behaviours”.* Regardless, refugee entrepreneurs often

lack awareness of the support initiatives available to them as the authors of the

* Supra, note 3.

“https:/ / www.frauenmitfluchterfahrunggruenden.de/.

* Supra, note 3.

44http: / /VVVVW.unhcr.org/news/latest/ 201 7/9/59aba6784/Costa—rica—gives—refugees—
opportunities-succeed.html]
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extensive policy guide suggest. Many refugees find it difficult to make new business
connections outside their camps. Thus, it is not enough to fulfil the aforementioned
objectives if there is no awareness creation about market conditions and access
points, potential supply chain partners, and advisers and mentors with knowledge

of specific business sectors.

To this end, policy makers should be tasked to raise awareness about
entrepreneurial programmes. Opportunities should also be created to connect
refugee entrepreneurs with experienced mentors as well as host community

entrepreneurs .

CONCLUSION

It is the writer’s view that policymakers and governments would pay particular
attention to these recommendations in order to ensure that refugee unemployment
in Ghana is reduced to the barest minimum, if not completely eradicated, through

entrepreneurship .

The benefits of doing this are enormous. Promoting entrepreneurship will bring
about economic development and innovation, creation of new businesses, job

creation, local economic development, social cohesion and community well-being.

By way of concluding remarks, formal education should be intensified in refugee
camps, so as to combat the high illiteracy rate among refugees, which will in turn

play a pivotal role towards combatting refugee unemployment.

It is worth reiterating that refugee entrepreneurship should be made a key priority
by governments and policymakers. This can be done by formulating a cohesive
entrepreneurship strategy, optimizing the regulatory environment, enhancing
entrepreneurial education and skill development, facilitating technology exchange
and innovative start-ups, improving access to finance and promoting awareness and

networking.
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5

THE RIGHT TO TERMINATE LIFE: EXPLORING ABORTION IN
GHANA, EXISTING PROBLEMS AND RECOMMENDED REMEDIES

EDWIN JUDE DOE & VINCENT HINNEH OBENG*

INTRODUCTION

“For centuries, abortion has been kept, literally and figuratively, in the back alleys of society;
considered unfit for public discussion or mention. For years, women undergoing clandestine
abortions have had to suffer their pain in silence, and many have died or been maimed as a
result. Their anguish, loneliness and enforced shame were finally recognized and given a

public hearing at the Cairo and Beijing corzferences.l

Since then, abortion has no longer been a topic that is only “for women,” as if men played no
role in the dilemma qf‘unwanted pregnancy that millions ofwomen around the Wor]dface

every year,”

Jeannie Rosoff, the President of the Alan Guttmacher Institute stated in the 1999
» 2

“Sharing Responsibility: Women, Society and Abortion Worldwide”.

These mentioned events, being widely considered as a breakthrough, were
followed by more changes both at the international and the municipal levels. That
notwithstanding, what significant developments have occurred in Ghana
considering its place in a region with high rates of unsafe abortions? The 1999
report showed how unsafe abortions are linked to the legal regimes of abortions in
countries. Is Ghana experiencing symptoms resulting from the slow pace of change?

Are there any lurking problems which need fixing?

*LLB. Candidates, School of Law, University of Ghana.

' Both conferences were United Nations meetings. The 1994 International Conference on
Population and Development in Cairo adopted the Programme of Action which emphasized the
fundamental role of women’s interests in matters of population and introduced the concepts of
sexual and reproductive health and reproductive rights. The 1995 Fourth World Conference on
Women in Beijing aimed at achieving greater equality and opportunity for women is particular arcas
of concern.

> The Alan Guttmacher Institute (AGI) “Sharing Responsibility: Women, Society and Abortion
Worldwide” New York [1999]
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The present writers explore abortion in itself and conduct a comparative analysis
of the trajectory of laws governing abortion in various jurisdictions as well as how
human rights play an important role in this regard. Subsequently, Ghana’s position
on abortion and possible solutions to cure the problem of unsafe abortion will be

discussed.

ABORTION AND METHODS OF ABORTION

The term “abortion" as used in the medical field is the expulsion of a foetus from
the uterus before it has reached the stage of viability (in human beings, usually about
the 20th week of gestation).’ An abortion may occur spontaneously, in which case
it is also called a miscarriage, or it may be brought on purposefully (often called an
induced abortion).* An abortion is essentially done to end a pregnancy or to prevent
birth and may involve the use of medicine or surgery to remove an embryo or

foetus.

Abortion has been known and used by women for generations. Traditional abortion
practices, including the use of herbs and uterine manipulations, have long been
available but largely unsafe. These methods have been supplemented over the last
fifty to hundred years by use of chemicals such as laundry bluing. With the spread
of the Western medical model, modern abortion practices, such as
dilation/ curettage and vacuum aspiration, have now become available in hospitals

and clinics.®

However, even with the emergence of modern methods to terminate pregnancy,
some women resort to methods and procedures like insertion of objects, taking
dangerous doses of over-the-counter drugs, douching with poisonous and caustic
substances as well as enema with potent herbal preparations which are largely

unsafe, instead of seeking professional health service.® Receiving an injection,

3 Britannica, The Editors of Encyclopaedia. "Abortion". Encyclopedia Britannica,

https://www britannica.com/science/abortion-pregnancy retrieved 16 April 2021

*1d.

* Don Lauro “Abortion and Contraceptive Use in Sub-Saharan Africa: How Women Plan Their
Families” (2011) 15(1) African Journal of Reproductive Health 13-23, 19.

¢ Nana Oye Lithur “Destigmatising Abortion: Expanding Community Awareness of Abortion as a
Reproductive Health Issue in Ghana” (2004) 8(1) African Journal of Reproductive Health 70-74
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taking oxytocin, inserting a catheter, and engaging in heavy physical exercise are

also known unsafe methods.”

It is worth noting that, generally, abortion becomes unsafe when the procedure for
terminating a pregnancy is carried out either by persons lacking the necessary skills

or in an environment that does not conform to minimal medical standards or both.®

REASONS AGAINST ABORTION

Arguments against abortions are largely right based as well as religiously and
culturally motivated.” For the foetus, it has been argued that the state must protect
a life yet to be born as it will an adult. Some religions abhor the practice because
every life according to their doctrines is important in the eyes of the deity. In

certain cultural spheres terminating a foetus’ life would constitute “murder”.'°

Historically, restrictions on abortion were introduced for three main reasons:
abortion was dangerous and abortionists were killing a lot of women through
various procedures and methods. Hence, the laws had a public health intention to
protect women who nevertheless sought abortions and risked their lives in doing
s0; as they still do today if they have no other choice. Abortion was also considered
a sin or a form of transgression of morality, and the laws were intended to punish
and act as a deterrent. Finally, abortion was restricted to protect foetal life in some

or all circumstances.!!

7 Aparna Sundaram, Fatima Juarez, Akinrinola Bankole and Susheela Singh “Factors Associated with
Abortion-Secking and Obtaining a Safe Abortion in Ghana” (2012) 43(4) Studies in Family Planning
273-286, 276.

® World Health Organization, “The Prevention and Managment of Unsafe Abortion,” Report of a
Technical Working Group Geneva 12-15 April 1992, World Health Organization, Geneva, Switzerland,
1993.; Wolf Bleek and Nimrod K. Asante-Darko “Illegal Abortion in Southern Ghana: Methods,
Motives and Consequences” (1986) 45(4) Human Organization 333-344

? Lithur, Supra, note 6.

' For instance, in the Ga Mashi Town in Central Accra. See Henry Rebecca and Clara Fayorsey
“Coping with pregnancy: Experiences of adolescents in Ga Mashi, Accra” 2002 DHS Qualitative
Research Studies No. 5. Calverton, Maryland, USA: ORC Macro.

' Marge Berer “Abortion Law and Policy Around the World: In Search of Decriminalization” (2017)
19(1) Health and Human Rights Journal 13- 27, 14.
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WHY WOMEN HAVE ABORTIONS EVEN WHEN ILLEGAL OR UNSAFE

Notwithstanding all these reasons and legal restrictions against abortion,
termination of embryos take place in the dark. What remains troubling is the fact
many of these procedures can be categorized as unsafe and may consequently lead

to further health complications or even death.

The 2017 Maternal Health Survey designed to provide data for monitoring the
maternal health situation in Ghana and influence policy showed that, among all
pregnancies in the five years before the survey, 76% resulted in a live birth, 12%
miscarriage, 10% induced abortion, and 2% stillbirth."” And that, one in five
women age 15-49 have ever had an induced abortion, while 7% had an induced

abortion in the past five years.

The survey'’ showed that, among women who had an induced abortion in the five
years before the survey, 21% stated the main reason for the most recent induced
abortion was she was not ready, too young, or wanted to delay childbearing. Other
reasons include: the woman did not have money to care for the baby (15%), wanted

to space childbearing (12%), and wanted to continue school (10%).

Essentially, when pregnancy results from contraceptive failure or forced or
unwanted sex, abortion is the only recourse if a birth is to be avoided. However,
abortion may also be used as a substitute, although belatedly, for contraception,

especially when access to contraception is circumscribed or limited. 14

Research findings in Ghana by the Population Council in 2012 show that the need
to seck an abortion is most often driven by an unintended pregnancy which occurs

when women who want to space or limit childbearing are not able to prevent an

12 Ghana Statistical Service (GSS), Ghana Health Service (GHS), and ICF. 2018. Ghana Maternal
Health Survey 2017,
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad =rja&uact=8&v
ed=2ahUKEwjw8puFm4HwAhVWDWMBH{btB2EQFjAPeg QIIBAE&url=https%63A%2F%2Fw
ww.dhsprogram.com%?2Fpubs%2Fpdf%2FSR251%2FSR251 . pdf&usg=AOvVaw3PRGpAcvMYN
GgirgXn01iC retrieved 15 April 2021; The 2017 GMHS was the second Maternal Health Survey
conducted in Ghana since 2007. The objective of the survey was to provide reliable estimates of
fertility levels and preferences, family planning methods, pregnancy and postnatal care, abortion,
miscarriage, marriage and sexual activity, and maternal mortality that can be used by programme
managers and policymakers to evaluate and improve existing maternal health programmes.

B1d.

'* Lauro, Supra, note 5.
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unplanned pregnancy. Women who have no children may be motivated to seck an
abortion because many of these pregnancies may be out-of-wedlock, and thus they
may be seeking to avoid the stigma associated with out-of-wedlock child bearing.

Such women may want to delay their first birth until marriage.

This supposition is supported by the finding that women who have never been
married are more likely to seek an abortion. In addition, never-married women
may be less sure of their partners' financial support in bringing up a child, leading

greater numbers of them to seek termination."

OVERVIEW OF ABORTION LAWS
Abortion Laws in The World

Research shows that women around the world seek abortions for similar reasons,
however, their ability to terminate a pregnancy legally varies dramatically by the
jurisdictions in which they find themselves.'® In one country, abortion is not legally
restricted and that women may procure same at the expense of the state, while in
another, where abortion is restricted, the woman terminating the pregnancy and

those other persons who carry out the procedure are criminally liable.

However, where abortion is legally restricted, women are more likely to resort to
untrained persons or undergo the procedure in unsanitary conditions. Maternal
mortality related to unsafe abortion, therefore is generally high where abortion is

severely restricted."”

Whether legal or illegal, induced abortion is one activity that occurs in every state.
A concrete example of this reality was the 1994 International Conference on
Population and Development, in Cairo. In the said United Nations (UN) meeting,
no one came forward to claim that abortion does not occur in his or her country or

community." The Alan Guttmacher Institute (AGI)"” regards this as a tacit

' Sundaram, et al., Supra, note 7 at 282.

'® Alan Guttmacher Institute, Supra, note 2

714,

8 1d. at 4.

19 The Guttmacher Institute is a leading research and policy organization committed to advancing
sexual and reproductive health and rights in the United States and globally.
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acknowledgment of the situation and a revolutionary accomplishment in this

regard.

At the international level, the talk on abortion was greatly motivated by activism

for human reproductive rights of women and equality.

In 1998, a global review of abortion laws was published by Rahman, Henshaw and
Katzive.” Reed Boland and Laura Katzive then accumulated data from 1998 to
2007 in 2008, as an upgrade on the world’s trajectory in abortion legalization.’!
There have been a few more data reports on abortion restrictions in the countries

of the world since.??

Laws governing abortions in states are usually split into classes. Generally, these
categorizations of states on the restrictiveness of abortion have been made based:
on prohibition altogether or to save the woman’s life; considerations of the physical
health of the woman; considerations of the physical and mental health of the
woman; considerations of physical and mental health and socio-economic factors;

or without restriction as to reason.??

Under the 2008 report of Boland and Katzive, sixty-eight countries fell under the
first category including Kenya, Indonesia and Egypt. The second category had
thirty-five countries including Cameroon, Pakistan and Peru. Twenty-three
countries were in the third category. Botswana, Isracl, Ghana and Spain are such
countries within this category. Countries such as Great Britain, India and Zambia
were amongst the fourteen countries within the forth category. Fifty-six countries
stayed within the fifth category with states such as China, France, the Russian
Federation, South Africa and the United States.?*

?% A Rahman, L Katzive and S Henshaw “A global review of laws on induced abortion: 1985-1997”
(1998) 24(2) International Family Planning Perspectives 56-64

2! Reed Boland and Laura Katzive “Developments in Laws on Induced Abortion: 1998-2007” (2008)
34(3) International Family Planning Perspectives 110-120

22 The Guttmacher Institute, Fact Sheet 2017
https://www.guttmacher.org/sites/default/files/factsheet/fb_iaw.pdf retrieved 15 April 2021 ;
Centre for Reproductive Rights, The World’s abortion laws as at as of February 23, 2021

https:/ /maps.reproductiverights.org/sites/ default/files/ WALM_202 1update_V1.pdf retrieved
15 April 2021

3 Boland and Katzive, Supra, note 21

2 d.
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Even when an abortion may be obtained legally in these circumstances, some states
consider additional important factors before an abortion may be made. They
include maximum gestation period requirements, fetal impairment, cases of incest,
cases of rape, cases of rape of a mentally disabled woman, the woman's age or
capacity to care for a child, parental authorization required, spousal authorization
required, sex-selective abortion prohibition, the defense of necessity, specific

medical personnel and facilities.?

The 2008 report therefore showed a trend of liberalization of abortion laws from
1998 with more countries having broadened the grounds on which abortion may
be performed legally or adopted measures to make the procedure more accessible

while only a handful of countries having increased restrictions on access to abortion
since 1998.2%°

In 2017, the Guttmacher Institute published a report on the legal restrictions of
abortions within countries of the world. In its reports were six categories of states
with more than 60 states making abortion legal without restriction as to reason.?’

And by February 2021, 72 countries were in the same category.”®
Abortion Laws in Sub-Saharan Africa

In the early 20th century, abortion had been made illegal in most regions of the

world; Africa was no exception.”

Mostly because the laws had been imposed by
the colonial powers.”” However, the laws on abortion in Africa went through
drastic changes at the end of the century.3 " This was mainly due to the emerging

international interests and advocacy for women’s reproductive rights.

2 Id.

% Id. at 116.

?7'The Guttmacher Institute, Fact Sheet 2017
https://www.guttmacher.org/sites/default/files/factsheet/fb_iaw.pdf retrieved 15 April 2021
?8 Centre for Reproductive Rights, The World’s abortion laws as at as of February 23, 2021
https://maps.reproductiverights.org/sites/ default/files/ WALM_202 Tupdate_V1.pdf retrieved
15 April 2021

? Stanley K. Henshaw “Induced Abortion: A Worldwide Perspective” (1987) 13(1) International
Family Planning Perspectives 12-16, 12.

0 1d.

3! Lauro, Supra, note 5 at 16.
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For instance, francophone countries in the West-Africa drafted a model law in
Conakry which was primarily a codification of the provisions of the 1994
Programme of Action of the International Conference on Population and
Development (ICPD). ** Benin, Niger, Togo, Guinea, Chad and Mali thereafter

enacted national laws to reflect the new model agreed upon.

South Africa is one states in the region that stood out in terms of liberalization of
abortion laws. Abortion was legalized in South Africa before the commencement
of the 21* century®. In 2004°* and subsequently in 2008, the Choice on Termination
of Pregnancy Act was amended to allow registered nurses and midwives and medical
practitioners, to perform abortions during the first 12 wecks of pregnancy.
Regulatory power over abortion facilities were decentralized ensuring facilities to
be approved by provincial officials rather than by the Ministry of Health, and
exempting certain facilities from established requirements.’® These improvements
have played important roles in relaxing the obvious barriers in accessing abortions

even when legal.

Currently, the vast majority (92%) of women of reproductive age (15-49) in the
region live where abortion is highly or moderately restricted. An unsurprising
effect would be that, as of 2019, it was found that, some 6.2 million unsafe
abortions occur in the region per year.” Nonetheless, the trajectory has been

steadily moving towards not only liberalization of laws but also access. Hopefully,

¥ Policy Project, Conakry Forum on Promotion of Family Planning through Advocacy and
Legislative Reform, A milestone in the FP/RH policy environment in francophone Africa, June
2003, www.policyproject.com/pubs/countryreports/Conakry_Summary.pdf retrieved 15 April
2021.

% Lauro, Supra, note 5 at 16.

** Choice on Termination of Pregnancy Amendment Act, 2004, Government Gazette, No. 27267,
Feb. 11, 2005, http://www saflii.org/za/legis/num_act/ cotopaa2004405.pdf retrieved 15 April
2021.

% Choice on Termination of Pregnancy Amendment Act, 2008, Government Gazette, No. 30790,
Feb. 18, 2008, http://www saflii.org/za/legis/ consol_act/cotopal996325.pdf accessed15 April
2021.

% Boland and Katzive, Supra, note 21

7 A Bankole, L Remez, O Owolabi, | Philbin and P Williams “From Unsafe to Safe Abortion in
Sub-Saharan Africa: Slow but Steady Progress” New York: Guttmacher Institute, 2020,
https://www.guttmacher.org/report/from-unsafe-to-safe-abortion-in-subsah...  retrieved 16

April 2021.
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future estimates will be more of safe than unsafe abortions so as to preserve the

lives of women.
Abortion Law in Ghana

Like other African jurisdictions, abortion in Ghana is frowned upon on cultural
grounds as well as from the religious point of view. However, cumulative studies
in Ghana and other African jurisdictions show that, although abortion carries
shame, it is a means to avoid the shame of producing children outside wedlock.

Therefore, to some women, abortion is a lesser shame.*®

Ghana’s position on abortion® has been characterized as a limited liberal stance®
or “fairly liberal”.*' Under section 58 of Act 29*, abortion is illegal except in three
circumstances. Abortion has been defined under the Act as the premature
expulsion or removal of conception from the uterus or womb before the period of

gestation is completed.*’

An abortion is not a criminal offence if the pregnancy: was as a result of rape or
defilement of a female idiot or incest. Also, where the pregnancy would pose a risk
to the life of the pregnant woman or injury to her physical or mental health or
where there is substantial risk that if the child were born, it may suffer or later

develop a serious physical abnormality or disease, abortion shall not be illegal.*

However, under these three exceptions, the medical procedure is to be done by a
registered medical practitioner specialized in gynaecology or any other registered
medical practitioner in a public hospital or in a private hospital or clinic registered
under the Health Institutions and Facilities Act, 2011 (Act §29) or in a place approved
for the purpose by legislative instrument made by the Minister.

% Johnson-Hanks J. “The lesser shame: abortion among educated women in southern Cameroon”
(2002) 55(8) Social Sciences and Medicine 1337-1349.

3 Like in many other African countries, it is a colonial lcgacy. See Lithur, Supra, note 6 at 71.

* John K. Ganle, Bernard Obeng, Joseph Y. Yeboah, Eva Tagoe-Darko and Charlotte M. Mensah
“Disparities in Abortion Experience and Access to Safe Abortion Services in Ghana: Evidence from
a Retrospective Survey” (2016) 20(2) African Journal of Reproductive Health 43-52, 44.

* Sundaram, et al., Supra, note 7 at 284.

*2 Criminal Offences Act, 1960 (Act 29).

#Id. at section 58(4).

* 1d. at section 58(2).

UGSL]J 2021 | 61



Prior to the Criminal Code (Amendment) Law in 1985* abortion was criminal in all
circumstances and the maximum sentence was ten years imprisonment. Presently,
the maximum sentence for abortion is five years.** A woman who, with intent to
cause abortion, administers to herself or consents to be administered to her a
poison, drug or any other noxious thing or uses an instrument or any other means
is liable for such punishment. A person who also takes charge of the procedure of
abortion, induces a woman to cause or consent to causing abortion, aids and abets
a woman to cause abortion, attempts to cause abortion or supplies materials for the
abortion is also liable under the Act for a term of imprisonment not exceeding 5

years.47

Despite all these legal restrictions put in place, abortion is an active contributor to
statistics on maternal mortality in Ghana. Arguments have been made that
stigmatization influences women to opt for unsafe abortion adding to the numbers
in mortality.* Also, aside the issue of stigmatization is that Ghana's high levels of
maternal mortality could be an effect of the rigid application of legal restrictions

on abortions for some subgroups in Ghana.*

In 2017, an estimated 23% of all pregnancies in Ghana ended in abortion.* Three
estimation methods considered internally valid and reliable produced national
abortion rates of between 30 and 61 abortions per 1,000 women aged 15-49. The
mean of these rates yields a national abortion rate of 44.°" This is equivalent to over
327,600 abortions annually in Ghana.*” The important question is thus: How do
we curb the number of the abortions that are unsafe? How do we cause a reduction

in maternal deaths arising from unsafe abortions in Ghana?
g

* The new amendment was by PNDCL 102, February 22 1985.

* Act 29 at section 58(1).

*7 Act 29 at section 58(2).

* Lithur, Supra, note 6.

# Ahiadeke Clement “Incidence of induced abortion in southern Ghana” (2001) 27(2) Int Fam
Perspec 96-101, 108 cited in Lithur, Supra, note 6.

%0 A Senior Research Scientist, Guttmacher Institute, Dr Sarah Keogh, said nationally, 70.8 per cent
of all abortions done in Ghana were illegal according to the Daily Graphic 10-28-2020.

*'S C Keogh, E Otupiri, D W Chiu, C B Polis, R Hussain, S O Bell, E K Nakua and R Larsen-
Reindorf “Estimating the incidence of abortion: a comparison of five approaches in Ghana” (2020)
5(4) BM]J Global Health:¢002129, doi:10.1136/bmjgh-2019-002129.

>2 The Guttmacher Institute, Incidence of Abortion and Provision of Abortion-Related Services in
Ghana (2020) https://www.guttmacher.org/sites/default/files/factsheet/incidence-abortion-
and-provision-abortion-related-services-ghana. pdf retrieved 15 April 2021.
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HUMAN RIGHTS AND ABORTION

As explained earlier, the human rights concern was an important factor in the

gradual shift in abortion laws.
Right to Abortion Policy by International Organisations

To begin with, two United Nations meetings; the 1994 International Conference
on Population and Development, in Cairo, and the 1995 Fourth World Conference
on Women, in Beijing centered mainly around the topic of abortion as an issue
regarding reproductive health and the advancement of women.** Although these
meetings provided a platform to debate both sides of abortion and a mouthpiece to
draw out concerns and valid questions to be asked, no firm consensus was

achieved.*

However, restrictive laws on abortion have thereafter been relaxed around the
globe with some international organizations drawing up instruments and municipal
and international courts exploring the nature of abortion as a right and its

limitations in various contexts.

In 2003, the African Union adopted the Protocol to the African Charter on Human and
People's Rights on the Rights of Women in Africa (Maputo Protocol). > Article 14(2) of the
Maputo Protocol provides that "State Parties shall take all appropriate measures
to...protect the reproductive rights of women by authorizing medical abortion in
cases of sexual assault, rape, incest, and where the continued pregnancy endangers

the mental and physical health of the mother or the life of the mother or the foetus."

As of July 2020, out of the fifty-five-member countries in the African Union, forty-
nine had signed the protocol and 42 have ratified and deposited the protocol.

Botswana, Egypt, and Morocco have neither signed nor ratified the Protocol yet.
International Case Law on The Right to Abortion

International judicial bodies have also had to resolve abortion issues with human

rights as a backdrop. For instance, in KL v. Peru’®, the Human Rights Committee

*3 Alan Guttmacher Institute, Supra, note 2.

S+ 1d.

*> African Union, Protocol to the African Charter on Human and People's Rights on the Rights of
Women in Africa (2003).

*¢ KL v. Peru, CCPR/C/85/D/1153/2003 (Human Rights Comm. 2005).
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had to adjudicate on a matter involving the refusal of the defendant state to provide
medical services to the plaintiff in connection with a therapeutic abortion which
was not a punishable offence and for which express provision has been made in the

law.

The Human Rights Committee, was of the view that the facts before it amounted
to a violation of articles 2, 7, 17 and 24 of the International Covenant on Civil and
Political Rights with respect to her rights to be free from inhumane and degrading
treatment, her right to privacy and her right of being a minor entitled to special

protections under the Covenant.

The case of Tysiac v. Poland®” in the European Court of Human Rights primarily
discusses the state’s role in providing effective means of access to abortions. A
Polish woman sued her state for refusing to allow her to get her pregnancy
terminated which eventually led and increased her chances of blindness. The
applicant claimed violation of various rights under the Convention for the Protection of

Human Rights and Fundamental Freedoms.

It was held that there had been a violation of Article 8 of the Convention in that the
State failed to comply with its positive obligations to secure to the applicant the
effective respect for her private life. It was noted that the authorities showed that
“private life” is a broad term, encompassing, inter alia, aspects of an individual's
physical and social identity including the right to personal autonomy, personal
development and to establish and develop relationships with other human beings

and the outside world.

Additionally, while the Convention does not guarantee as such a right to any
specific level of medical care, the Court had previously held that private life
includes a person's physical and psychological integrity and that the State is also
under a positive obligation to secure to its citizens their right to effective respect
for this integrity. As such, in a case of an abortion to prevent damage to a mother-
to-be health, the State balances that of privacy and the public interest but this
balance must be assessed against the positive obligations of the State to secure the

physical integrity of the pregnant woman.

*7 Tysigc v. Poland, Application No. 5410/03 (ECHR 2007).
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On the point of barricades in accessing abortions, the Court was of the opinion
although the applicable Polish law, the 1993 Family Planning (Protection of the Human
Foetus and Conditions Permitting Pregnancy Termination) Act, prohibits abortion except
in certain circumstances such as where pregnancy poses a threat to the woman's life
or health, the provisions regulating the availability of lawful abortion should be
formulated in such a way as to have clarity. “Once the legislature decides to allow
abortion, it must not structure its legal framework in a way which would limit real

possibilities to obtain it.”%8

The Court therefore concluded that Polish law as applied to the applicant's case did
not contain any effective mechanisms capable of determining whether the
conditions for obtaining a lawful abortion had been met in her case. It created for
the applicant a situation of prolonged uncertainty. As a result, the applicant
suffered severe distress and anguish when contemplating the possible negative

consequences of her pregnancy and upcoming delivery for her health.

Constitutional Provisions on the Right to Abortion

)

While many national constitutions may not have an explicit “right to abortion”
some rights will have an obvious application in the context of abortion regulation.
The right to life; right to bodily integrity and the right to health; right to privacy
and self-determination; right to be free from torture, inhuman and degrading
treatment or punishment; right to equality are all important standpoints for an

argument of a woman’s right to get an abortion and have legitimate access.”

It can therefore be argued that certain rights under the 1992 constitution of Ghana
when read together have an important application to women needing an abortion
in those specified circumstances under Act 29. Article 15(1) ensures for every
Ghanaian her dignity and it shall be inviolable. Article 17 guarantees that all persons
shall be equal before the law and that no one shall be discriminated against on
grounds of gender, race, colour, ethnic origin, religion, creed or social or
economic status. Article 18(2) protects one’s right to privacy but fails to explicitly
extend such protection for a person to take autonomous decisions affecting his or

her life subject of course, to constitutional restrictions.

8 1d. at 25.
* Londras and Enright, Repealing the 8th: Reforming Irish Abortion Law (Bristol University Press,
2018).
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Also, Ghana’s ties with important international instruments through adoption of
same such as the International Covenant on Economic, Social and Cultural Rights, the
Convention on the Elimination of All Forms of Discrimination Against Women, the African
Charter on Human and People's Rights, the ICPD, the Beijing Platform of Action, Beijing
+5, the UN Sustainable Development Goals®® may also lend support for the promotion
of such related rights.

RIGHT TO LIFE V. RIGHT TO TERMINATE LIFE

Notwithstanding all these points made under human rights in furtherance of
abortion, on the flip side is the argument of right to life; a counter-argument against
abortion. Those opposed to abortion have also invoked human rights in efforts to
amend national constitutions or abortion laws to recognize the right to life of the
foetus prior to birth. Such provisions are generally aimed at reinforcing statutory
prohibitions against abortion, typically stating that life starts at moment of

conception or is protected by the state from that point.é'

In Roe v. Wade™, the State of Texas argued that, the State's determination to
recognize and protect prenatal life from and after conception constitutes a
compelling state interest in restricting abortion because the foetus was a "person"
within the language and meaning of the Fourteenth Amendment of the US
Constitution. The majority of the court did not fully agree with this formulation
because, the use of the word “persons” constitutionally, was to apply postnatally:
the unborn had never been recognized in the law as persons in the whole sense. As

such, such an interest could not override the rights of the pregnant woman.

However, the State has a legitimate interest in preserving and protecting the health
of the pregnant woman and another important and legitimate interest in protecting
the potentiality of human life but grows at different stages of pregnancy; viability
being the compelling point protecting the State’s interest in potential life. This

% Goal 3 and 5 on ensuring good health and well-being and gender equality respectively are of
significant relevance in the discussion of abortion.

¢! Boland and Katzive, Supra, note 21 at 117; The court recognized this right in Tysiac v. Poland.

% Roe v. Wade, 410 U.S. 113 (1973). See Planned Parenthood v. Casey, 505 U.S. 833 (1992).
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conclusion, according to the court was on logical and biological grounds but was

subject to the preservation of life or health of the mother.

Then again, the state can pursue its interest in preserving foetal life otherwise than
by restricting access to abortion. As argued by Londras and Enright, “Pregnancy is a
fundamentally relational experience; the continuation of a pregnancy depends on the
pregnant person’s sacrifice and deep personal commitment. Concern for the preservation of
foetal life within that relationship is best expressed and pursued through an empowering,
adequate and effective system of reproductive justice, and not through constitutional coercion

to continue with pregnancy. » 63

PROPOSED SOLUTIONS TO THE PROBLEMS SURROUNDING
ABORTION IN GHANA

The present authors are of the firm view that, abortion in Ghana, like in many other
Sub-Sahara African countries, have not been given the necessary attention it should
be given. As such, legal formulations and solutions as well as institutional and
society-focused remedies be put in place to curb the rate of unsafe abortions caused
by the lack of an effective legal and social engine to address the topic of abortion in
Ghana.

Expanding the circumstances allowing for lawful abortion

First of all, there may be a need for expansion of circumstances allowing for lawful
abortion. Extending abortion to circumstances to fit the realities of society could
be a major way to curb the problem of unsafe abortion. The present writers
particularly argue for the ground of socio-economic as a circumstance to for
obtaining abortion. Some countries consider a woman's actual or reasonably
foreseeable environment and her social or economic circumstances in considering
the potential impact of pregnancy and childbearing as a ground to allow for legal

abortion.

% Londras and Enright, Supra, note 59 at 55.
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States such as Ethiopia, Finland, Great Britain, Japan, Rwanda and Zambia have
adopted this step in their legal regime.64 The Maternal Health Survey also lends

help to push for the additional ground of socio-economic factors.

If a woman would have an induced abortion because she was not ready, too young,
wanted to delay childbearing, lacked money to care for the baby, wanted to space
childbearing or wanted to continue school®, why not make a legal and safe process
available instead of having them go through a procedure which could possibly
damage their health or lead to death?

Should Ghana follow the aforementioned countries, this would address the
incidence of unsafe abortions in rural areas as well as metropolitan areas with
numerous women struggling to make ends meet thus being unable to afford any of
the modern contraceptives. As noted above, the use of contraception is a popular
means of abortion in most places in Ghana stemming from the problem of lack of
affordability and availability as well as the knowledge of the use of modern

contraception.
Improving the means of accessing abortion

The second area worth looking at is the means of accessing abortion in Ghana. As
held in the Poland case, “Once the legislature decides to allow abortion, it must not
structure its legal framework in a way which would limit real possibilities to obtain it.”
Currently, there are no laws specially made for obtaining legal abortions which

create clarity and more precise rules for legal abortions.

Such an initiative coupled with awareness®® would provide a standard and bar for
medical practitioners and pregnant women to know their rights under law and

under what stipulated conditions they shall be allowed to undergo the procedure.67

¢ Centre for Reproductive Rights, Supra, note 28.

% Ghana Maternal Health Survey 2017, Supra, note 12.

% Ganle et al, Supra, note 40 at 51.

%7 A false perception even among health personnel that all abortions are criminal. See Lithur, Supra,

note 6.
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It would also curb the fear of practitioners being plagued by criminal and civil

liability occasioned by the lack of defined limits to work with.®

Aside from the provision of special legislation is the provision of more clinics,
logistics and periodic training to specialists to work as professionally as possible to

undergo the procedure safely and legally.
Addressing stigmatization arising from abortion

The last provision suggested to be made in the area of abortion is addressing
stigmatization arising from abortion be it religious or cultural.®’ Stigmatization is a
factor promoting clandestine and unsafe abortions even when the circumstances

provide for a reasonable alternative; a legal and safe one.

Sensitization of persons in communities could go a long way to promote general
acceptance of abortion. Rather than have women have unsafe procedures to
terminate a conception because of fear of being shunned, a safer and better
approach of a clinically and legally approved procedure would do her good to

preserve her life or avoid further health complications.

CONCLUSION

All stakeholders must play their part to give induced abortion the needed attention
and dedication from the legal and social point of view so as to curb the rate of unsafe

abortions in Ghana.

% C M. Payne, M P Debbink, E A. Steele, C T. Buck, L A. Martin, ] A. Hassinger and L H. Harris
“Why Women Are Dying from Unsafe Abortion: Narratives of Ghanaian Abortion Providers”
(2013) 17(2) African Journal of Reproductive Health 118-128.

9 Id.
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6

HOW CAN LAWS PROMOTING GENDER AND DISABILITY RIGHTS
SUPPORT ECONOMIC DEVELOPMENT?

GLORIA KORANKYEWAA NYARKO

INTRODUCTION

Very often, persons living with various forms of disabilities are denied fundamental
freedoms and basic socio-economic opportunities because of the traditional notion
that their impairments render them unproductive and fruitless. Gender inequality
is a social state whereby people of different genders are not treated as equals due

to a distinction in their biological, psychological, or cultural make-up'.

Gender inequality with reference to persons living with disabilities (hereinafter
referred to as PWDs) has been a global challenge especially in developing
countries in spite of existing laws that seck to protect these persons deemed to be
vulnerable and less privileged. This has adverse effects on the individuals
themselves and increases their dependency on government which gradually
impedes economic development because they either do not work to fend for

themselves or are left in isolation due to social stigma.

This paper, therefore, discusses the relationship existing between disability rights
and economic development and suggests that effective legislation, when it comes
to gender and disability can reduce dependency rate on governments, increase
countries’ eligibility to foreign aid, ensure effective skill acquisition and training as

well as increase government revenue to boost economic development.

GENDER AND DISABILITY

The World Health Organization defines “gender” as “the socially constructed

characteristics of women and men — such as the norms, roles and relationships that

! Gender Inequality. Available at https:// en.wikipedia.org/ wiki/Gender_inequality Retrieved
May 7, 2021.
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exist between them”.” It is derived from the Latin word “genus” which means race
or kind. Gender is basically masculine and feminine, however, people who do not
describe themselves as either masculine or feminine refer to themselves as non-
binary, agender, genderqueer, or bigender. Gender may also be influenced by legal
status, social interactions, public persona, personal experiences, and psychological
setting. It is trite that people are sometimes “bullied” or discriminated against based

on their gender statuses (with the female mostly being the victim).

Centre for Disease Control and Prevention explains disability as “any condition of
the body or mind (impairment) that makes it more difficult for a person with that
condition to do certain activities (activity limitation) and interact with the world
around them (participation restrictions)”.” Persons with disabilities include those
who have long-term physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder their full and effective participation in

society on an equal basis with others.*

Inasmuch as gender inequality affects a lot of people in Africa and even worldwide,
people living with disability face greater challenges with reference to their rights.
This is simply because such persons suffer from impairment, activity limitation or

participation restriction.

ECONOMIC DEVELOPMENT

Economic development comprises a collaborative effort involving industry,
government, and myriad community stakeholders® and is therefore broader than
“economic growth”. Simply put, economic development means improving the

living standards of people. It includes a broad range of activities to attract, create,

?> World Health Organization — Gender, Equity and Human Rights. Factsheet N© 403. Website
https://www.who.int/gender-equity-rights/news/factsheet-403/en/ retrieved May 7, 2021

} Impairments, Activity Limitations and Participation Restrictions — Centres for Disease Control
and Prevention, available at https://www.cdc.gov/ncbddd/disabilityandhealth/ disability.html
retrieved 10 November 2020

* Article 1, United Nations Convention on the Rights of Persons with disabilities and optional
protocols.

* Championing Economic Development — EDRP Research Report, available at
https://www.iedconline.org/web-pages/inside-iedc/ championing-economic-development/
retrieved 10 November 2020.
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and retain jobs, and to foster a resilient, regrown tax base and an inclusive

economy .

The 2020 African Economic Outlook highlights, however, that growth has not
been adequately inclusive®. Despite Africa’s solid growth performance, only about
a third of countries achieved inclusive growth, reducing both poverty and
inequality levels’. This suggests that if human resources are well-developed and
more high-productive jobs are created irrespective of a person’s gender or
disability, the living standards of people will improve as well as economic
development of the state at large. As a result, there would be little or no

dependence on the government for individual basic needs.

RELATIONSHIP BETWEEN GENDER, DISABILITY AND ECONOMIC
DEVELOPMENT

Human rights, fundamental freedoms and norms apply to all persons and must be
enjoyed by everyone without any form of discrimination or restriction. However,
women and girls with disability (W&GWD) have not enjoyed these rights and

freedoms to the fullest on equal basis with others.

According to statistics available, more than 1 billion persons or fifteen per cent
(15%) of the world’s population live with some form of disability®. Eighty per cent
(80%) are of working age; eighty percent (80%) live in developing countries’.

The 2011 World Report on Disability indicates that the female disability prevalence

rate is 19.2 per cent whereas it is twelve per cent (12%) for men. Further research

¢ African Economic Outlook 2020, Developing Africa’s Workforce for the Future, available at
https:/ /au.int/sites/ default/files/documents/38116-doc-african_economic_outlook_2020_.pdf
retrieved 15 November 2020

7 Ibid.

# World Health Organization and World Bank, World Report on Disability (Geneva, 2011).
Estimate based on 2010 population

? Secretary-General’s Statement at the High-Level Meeting of the General Assembly on Disability
and Development, 23 September 2013.
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shows that in 2019, there lived more than 2 billion PWDs in the world,
representing 37.5% of the world’s population. "

The above-stated figures show that PWDs constitute a substantial portion of the
world’s population and there is therefore a dire need for gender and disability
inclusiveness in the various sectors of the economy to boost per capita income and

economic development.

To buttress the writer’s point, the International Labour Organization found that
exciuding persons with disabilities from the labour market in some low and middle-
income countries costs economies as much as seven per cent (7%) of their Gross

Domestic Product. !

It is more disheartening to know that women and girls living with disabilities often
suffer the most from double-discrimination, gender-based violence, abuse and
marginalization which makes them a more vulnerable class in the community.
Consequently, the woman living with disabilities experiences supplemental

disadvantages even in comparison with men living with disabilities'?.

For that matter, the United Nation’s Convention on the Rights of Persons living with
Disabilities (CRPD) concludes that women and girls with disabilities are prone to
multiple discrimination and so it is incumbent on all state parties to ensure the full

and equal enjoyment of their fundamental freedoms and all human rights”.

Persons living with disabilities live in poverty and suffer many forms of
discrimination on the basis of their disability. “Discrimination on the basis of
disability” refers to any form of exclusion based on a person’s disability with the

effect of impairing the recognition or enjoyment on an equal basis with others of

' Inclusive City Maker; Disabled people in the world in 2019: Facts and Figures. Website;
https://www.inclusivecitymaker.com/disabled-people-in-the-world-in-2019-facts-and-figures/
retrieved 15 December 2020

1 Jbid note 6.

'? Addressing gender equality in the context of disability (Inputs from UN women), Background
paper for informal session on Women with disabilities.

" Article 6, United Nations Convention on the Rights of Persons with Disabilities.
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all human rights and basic freedoms in any field; be it political, economic, social,

cultural. or civil'*.

Many people living with disabilities are denied access to education, employment,
healthcare, social and legal support systems. Most of them, typically women, live
in poverty; given that some are unemployed and those who are employed work
mostly in marginal, seasonal, and menial jobs". Although all persons with
disabilities face barriers to employment, men with disabilities have been found to

be almost twice as likely to be employed as compared to women with disabilities'®.

EXISTING LAWS PROMOTING GENDER AND DISABILITY RIGHTS IN
AFRICA

The CRPD was adopted on 13 December 2006 by resolution of the General
Assembly of the United Nations with the aim of protecting the rights and
fundamental freedoms of PWDs. It is deemed to be the most rapidly ratified
international treaty on account that 168 states and the EU (all representing 87 per
cent of the UN member states) had had the treaty ratified as of 11 November

2016.'7 It entered into force on 3 May 2008 marking its twelfth year of evolution
as of 2020.

The CRPD highlights its principles as enabling accessibility and equality between
men and women, non-discrimination, respect for ingrained dignity, individual

autonomy, and independence of persons; amongst others. "®

'* Article 2, CRPD.

'* Disability, Gender, and employment relationship in Africa: A case study in Ghana by Augustina
Naami.

'¢ Arthur O’Reilly, The Right to Decent Work of Persons with Disabilities (pp. 31-33), Skills
Working Paper No. 14, Geneva, International Labour Organization, 2003

'710* anniversary of the adoption of Convention on the Rights of Persons with Disabilities
(CRPD). Website; https://www.un.org/development/desa/ disabilities / convention-on-the-
rights-of-persons-with-disabilities / the-10th-anniversary-of-the-adoption-of-convention-on-the-
rights-of-persons-with-disabilities-crpd-crpd-
10.html#:~:text=0n%2030%20March%202007%2 C%?20the, the%20CRPD%20entered%20int
0%?20force. &text=The%20CRPD%20has%20been%20the,States%20in%20the%20United%20N
ations. retrieved 26 November 2020

'8 Article 3, CRPD
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Most importantly and for the purpose of this article, the convention recognises that
women and girls with disabilities face greater risks, both within and outside the
home, of violence, abuse, negligent treatment, or exploitation. For this reason, it
seeks to ensure that effective women-and-children-focused legislation and policies

as well as social protection and poverty reduction programmes are implemented.

Despite several challenges which inhibit the full realisation of the CRPD, the
convention has brought significant positive changes in public policy and legislation,
discussed infra. These challenges include the negative perception of disability by
the societies in which these people live, misrepresentation of occupational health
and safety frameworks mostly by employers and the revival of the call of living in

various health care facilities or congregate settings.

Other than the UN’s CRPD, the Convention on the Elimination on all forms of
Discrimination Against Women (CEDAW) is an international treaty adopted by the UN
General Assembly which outlines the economic and social rights of women and
mainly focuses on non-discrimination against women. This Convention also
extends to include the rights of women and girls living with disability as they face

double challenges of what women without disabilities face.

For instance, Articles 10, 11 and 13 thereof, respectively, affirm women’s rights
to non-discrimination in education, employment, economic and social activities.
To wit, state parties are to ensure that women enjoy rights and have obligations on

equal terms with men.

Furthermore, various developing countries have implemented laws and policies to
ensure that PWDs are not discriminated against and are included in economic
development programs. Such countries include, but are not limited to, Kenya,
Ghana, and Zimbabwe.

The Kenyan Constitution, 2010 explicitly prohibits discrimination on the grounds
of health status and disability among other laws. Article 29 of Ghana’s Constitution
(1992), coupled with its Parliament’s Persons with Disability Act, 2006 (Act 715) also
provide for rights such as unrestricted access to public places and buildings, free
health care, employment, education, and transportation. In Zimbabwe, the
Disabled Persons Act serves as the basic law which addresses disability and provides

rehabilitation and welfare to PWDs.
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Additionally, even though the SDGs are not considered as laws per se, they, among
other goals, spell out principles which implicitly include the protection of persons
living with disabilities. Goal 4 secks to ensure inclusive and equitable quality

education and promote lifelong learning opportunities for all.

More importantly, Goal 5 focuses on gender equality and disability inclusive
development with the aim of ending discrimination and all forms of violence against
women and girls everywhere, ensuring participation and leadership in decision-
making as well as reforming legislative and policy blocks which prevent women

from having equal rights to economic resources. '’

Thence, if there is a successful implementation of these goals, there would be

gender equality irrespective of sex, disability, economic or any other status.

THE GROWING EFFECTS OF THESE LAWS ON ECONOMIC
DEVELOPMENT

The implementation of these laws has to an extent, shed light on the importance of
involving PWDs in nation building and has therefore provided avenues for
education and skills training. For instance, in education, special schools like those
for the deaf, dumb and the crippled have been built for people living with visual
impairment, hearing impairment and wheelchair users respectively. Similarly, in
sports, there are sports teams like wheelchair basketball, rugby, sailing, skiing,
equestrianism and so on for persons with physical disabilities even to the level of

the Paralympics; parallel to the Olympic games.

Australia has the Disability Discrimination Act (DDA), which protects individuals from
unfair treatment in public life activities including sports. In this legislation,
disability discrimination is deemed unlawful and equal rights, equal opportunity,
and equal access for PWDs are promoted. Again, it has ratified the CRPD which
identifies enforce the participation of PWDs in all recreational, leisure and sporting

activities on equal basis with persons who do not live with disabilities®.

' SDG 5: Gender equality and Disability Inclusive Development in the SDGs, CBM News.
retrieved 3 December 2020

?0 Australian Human Rights Commission. Disability Rights: Inclusion and Sport. A unit of work
for the Australian Curriculum: Health and Physical Education Curriculum, Years 7 and 8.
Available at
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Participating in sporting activities has a positive impact on economic development
as it not only provides revenue to the individual but also the country in which

he/she is a national through taxes and participation quotas.

In Kenya also, the Free Primary Education Act, 2003 has been extended to special
education and schools for children with disabilities, through the provision of

additional funding to meet the needs of children with disabilities in schools.?!

Again, persons living with disabilities are granted a tax exemption on their monthly
or annual income.?” In Ghana the PWDs are entitled to personal reliefs of twenty-
five percent of their assessable income from a business or employment?’. The effect
of this exemption is that these PWDs get more money to keep, save and spend

which in the long run goes back to the economy through the market cycle.

With the adoption of these laws, including the CRPD in 2006, some progress has
been made in improving the situation of persons with disabilities. However,
despite such gains, disability remains largely invisible in most mainstream
development processes, including the Millennium Development Goals.* Greater
efforts are needed to ensure that development processes include persons with
disabilities to help realize the overall objective of the full and equal participation of

persons with disabilities in society.25

https:// humanrights. gov.au/sites/ default/files/ AHRC_RightsEd_DisabilityHPE_Yr7_8 pdf
retrieved May 7, 2021

?! Inclusion of People with Disabilities in Kenya - International Labour Organization, Skills and
Employability Department

?2 Kenya Revenue Authority, reference available at

https://www .kra.go.ke/en/individual/special-needs/ your-situation/ people-with-disability
retrieved 19 November 2020

2 Fifth schedule of the Income Tax Act, 2015 (Act 896) as amended

?* Millennium Development Goals (MDGs) are eight goals with targets and clear deadlines signed
by 189 countries at the United Nations Millennium Summit in 2000 with the aim of improving the
lives of world’s less-privileged people. MDG Achievement Fund. Website;
http://www.mdgfund.org/node/922 retrieved 14 December 2020

% Department of Economic and Social Affairs. The way forward: a disability inclusive
development agenda towards 2015 and beyond
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THE WAY FORWARD

Now that the connection between gender, disability rights and economic
development has been inextricably established as well as the various laws that
protect and promote the former and latter respectively, this writer places emphasis
on the importance of laws protecting gender and disability rights and most

importantly, how they can support economic development.

Some benefits of gender and disability laws on economic development include the
cligibility of countries to foreign aid, ability of states to focus more on providing
infrastructure, low dependency rate on government, income through taxes,

awareness creation and education translate to training and skills acquisition.
Eligibility for Foreign Aid

Countries which have implemented laws focusing on and protecting gender and
disability rights can have easy access to foreign aid. International conventions like
the CRPD have been acceded to by most developing countries, including Ghana.
The effect of signing and ratifying such treaties and conventions is that it becomes

incorporated in the local laws of the party states.

The United Nations and other international organizations designate funds to
support gender and disability right programs and schemes. A country becomes
eligible to such funds if they have locally put in place laws to protect such persons
living with various forms of disability and have also created an enabling

environment for them to thrive.

Same may apply to developed countries like the United Kingdom and the United
States of America who may offer financial assistance based on the policies these
receiving states have. In essence, once a country is able to put in place such laws to
preserve and protect the rights of disabled people, it serves as a means to attract
foreign aid from these international organizations. Foreign aid is very vital to the
economic growth of developing countries as most of these countries rely on that as

a form of budgetary support.
Effective Training and Skills Acquisition

Laws promoting gender and disability rights, especially advocating for PWDs to be

enrolled in schools and various skills—training centers can help improve economic
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development. It has been established supra that such persons constitute a substantial
portion of the world’s population. It is also well-known that disability does not

translate to inability.

Therefore, if there is disability inclusion in our educational sector, a larger number
of people will be equipped and employed in the long run to contribute to the

economy due to the increase in output and human resources.

Not limited to only schools, we could have an increased number of human
resources on the labour market whose input could grossly benefit the country.
Agriculture is considered the backbone of the economy of most developing
countries. Therefore, if there are more people to help modernize agriculture to
increase agricultural productivity, it could contribute a massive quota to economic

development.
Reduced Dependency Rate

When persons living with disabilities are involved in developmental activities
without recourse to their gender or without associating with them the belief that
they are fruitless, they will be able to work to earn a living. If this happens there
will be little or no burden on the country to provide them with their basic
necessaries. This is because, the country would not have to spend colossal sums of

money on food and shelter for these marginalized people.

Invariably, families of such persons (who mostly act as their caregivers) are also
burdened with the day-to-day needs of PWDs and that automatically puts them at
a disadvantage. If laws are enacted to ensure that such persons are not isolated and
discriminated against, they will also be economically eased, and the per capita

income of the country will also rise.
Increase in Government Revenue

Human resource development can raise per capita income of a country through the
formation of and increase in human capital. This can be achieved when there is a
significant number of people on the labour market and in essence, there is no
exclusion. Their ability to engage in all kinds of economic activities; agriculture
(including fishing and forestry), manufacturing and service (especially in wholesale
and retail), means that there will be more products on the market and exporting

such goods can earn the government more revenue.
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Increased Infrastructure

The net effect of the country not providing for the basic needs of persons living
with disabilities is that they can in turn focus more resources on providing
infrastructure and other social amenities to improve the living standards of people
whether or not they live with any form of disability. Instead of providing shelters
for such groups, it can equip them with skills and allow them to go to school with

the others so they can provide for themselves.

Thence, if a country has effective laws to protect the minority, specifically PWDs,
the country itself shall benefit from infrastructural development. The presence of

industries and other amenities to facilitate business speeds up economic progress.

CONCLUSION

To conclude, this writer posits that laws encouraging gender and disability-
inclusion play a vital role in economic development. Even though most countries
have such laws, they need to be strengthened in order to bridge the gap that has
been created between persons living with disabilities and persons living without

disability in order to ensure disability-inclusion.

It is through this practice that countries can be eligible for special foreign aid, have
a lower dependency rate, increase revenue and infrastructure as well as have a

strong human capital to support economic development.

We must always remember that disability is a human condition; almost everyone

is likely to be temporarﬂy or permanently impaired at some point in life2®,

2¢ Supra note 6.
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7

THE JUVENILE JUSTICE SYSTEM IN GHANA IN LIGHT OF THE BEST
INTEREST OF THE CHILD POLICY

NANA ADJOA AMISSAH- ARTHUR¥*

INTRODUCTION

This article secks to discuss the juvenile justice system in Ghana. The discussion
will be centred around who a juvenile is and why there is the need for a juvenile
justice system in Ghana. This article also discusses the different laws; both
international and domestic, that are used in the administration of the juvenile
justice system in Ghana as well as the various institutions involved in the

administration of the juvenile justice system.

As well, this exposition points out the relevance of a juvenile justice system in
Ghana, some problems that are faced by the system and further makes
recommendations on solutions to fix the problems facing the juvenile justice

system.

WHO IS A JUVENILE?

For the purposes of this discussion, a juvenile, defined by the Black’s Law
Dictionary 8" Edition, is “a person who has not reached the age, usually 18, at
which one should be treated as an adult by the criminal justice system”. Essentially,

a juvenile is a person who is below the age of 18 years.

According to a study by Maame Akua Nyantakyi on Juvenile Justice in Ghana',
children are vulnerable by nature and are therefore in need of special protection.
Additionally, children are in a vulnerable position when they come into contact

with the law as the formal justice systems are generally acknowledged to be

*LLB. Candidate, School of Law, University of Ghana.
! Maame Akua Nyantakyi, ‘Rethinking Juvenile Justice in Ghana; Proposing Practical Measures
through a Child Rights Based Approach’.
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detrimental to children’s development. They may therefore require a system that

offers protection to their 1"ights.2

The Convention on the Rights of the Child® encourages party states to set up
“appropriate measures to ensure that the child is protected against all forms of
discrimination or punishment on the basis of the status, activities, expressed
opinions, or beliefs of the child's parents, legal guardians, or family members.
States are expected to ensure that a child’s rights are upheld despite the

circumstances even in the midst of juvenile delinquency”.

THE NEED FOR A JUVENILE JUSTICE SYSTEM

Nyantakyi highlights that, internationally, the Juvenile Justice system has evolved
from a welfare model, to a justice model and now shifting towards a restorative

justice model®*.

The importance of a juvenile justice system could be gleaned from Dei-Tumi
(2011) who asserts that “the rising phenomena of youth unemployment, brain
drain, juvenile crime and youth agitations in Ghana in recent times are
manifestations of a distasteful youth development profile”. It is for this reason that
Ghana needs a well-functioning juvenile justice system in order to deal with these

issues that may be a problem to society especially juvenile delinquency.

Black’s Law Dictionary 8" Edition defines juvenile delinquency as “antisocial
behaviour by a minor; especially behaviour that would be criminally punishable if
the actor were an adult, but instead is usually punishable by special laws pertaining

. ”»
only to minors”.

Furthermore, the juvenile justice system is needed for the reformation of such
delinquents into more reputable members of society. The correctional centres
helps in the reformation of the juvenile into a better citizen who will aid in national

development.

? Ibid.

} Convention on the Rights of the Child, 1990.

* Supra.

* Dei- Tumi, E. (2011). National Youth Entrepreneurship Policy. Future Leaders Group.
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The juvenile justice system is also necessary since juvenile offenders cannot be
prosecuted in the same way adult offenders are prosecuted. Per the 1992
Constitution of the Republic of Ghana, Article 15(4), a juvenile offender in lawful
custody is to be kept separate from an adult offender. Since juvenile offenders are
just children they cannot go through the same process of trial and prosecution like
an adult. Care has to be taken in their prosecution process. Consequently, the
Juvenile Justice Act, 2003 provides the methods for the arrest and detention of minor

and also the trial processes as well.

GHANA’S JUVENILE JUSTICE SYSTEM

Article 18 of the 1992 Constitution of Ghana has made provision for Parliament to
enact laws that will ensure the provision and protection of basic rights of children.
Those provisions do not exclude children who are in conflict with the law —

juveniles.

Maame Akua Nyantakyi on Juvenile Justice in Ghana® mentions that the origins of
¥ Y g
juvenile justice can be traced to two most dominant models, one of which is the

welfare model, of which the welfare principle is gleaned from.

The welfare principle, provided for in Section 2 of the Juvenile Justice Act, 2003 (Act
653), support Article 28 of the 1992 Constitution. The welfare principle essentially
puts forward that the best interests of the juvenile must be the paramount and

primary consideration in all matters concerning the juvenile.

Ghana has made provision for a justice system which protects the rights of a juvenile
and institutes a juvenile justice system which promotes the best interest of the
juvenile in any matter concerning the juvenile. The Juvenile Justice Act (JJA), 2003
(Act 653), in its preamble, provides that the Act was enacted to “provide a juvenile
justice system, to protect the rights of juveniles, ensure an appropriate and
individual response to juvenile offenders, provide for young offenders and for

connected purposes”.

The Juvenile Justice Act, 2003 makes provision for juvenile offenders who are actually

the centre of this discussion. Section I(a) of Act 653 defines a juvenile as a person

¢ Op cit.
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under eighteen years who is in conflict with the law. The legislation that governs
the juvenile justice system in Ghana is covered by both international norms and

laws as well as local legislation.
International Legislation

A range of non-binding international instruments have been established by the
United Nations and other international bodies which recommend best practices
cutting across all areas of juvenile justice from early intervention and diversion, fair

trial, detention, rehabilitation and reintegration’.

These instruments include the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Rules)® and the Convention on the Rights of
a Child, supra. These treaties cover the rights of children on the international level.
Others include the United Nations Rules for the Protection of Juveniles Deprived of their
Libert)/9 and the African Commission on Human and People’s Rights: The Ouagadougou

Declaration and Plan quction on Accelerating Prisons and Penal Rgforms in Africam.

Municipal Legislation

The ratification of the Convention on the Rights of a Child (CRC) by Ghana led to the
enactment of major statutes in order to domesticate the standards of the CRC into
Ghanaian child laws''. The major statutes include the Children’s Act (Act 560), the
Criminal Code (Amendment) (Act 554) and the Juvenile Justice Act (Act 653).

Institutions Involved in The Juvenile Justice System in Ghana

Institutions have also been set up which promote juvenile justice and the rights of
a child in Ghana. One such institution is the Department of Social Welfare. The
Department of Social Welfare is statutorily mandated by the Children’s Act to

oversee the administration of juvenile justice and the protection of children in

7 Kilkelly, U. (2008) 'Youth Justice and Children’s Rights: Measuring Compliance with
International Standards', Youth Justice 8: 2008.

8 Supra.

? United Nations Rules for the Protection of Juveniles Deprived of their Liberty.

19 African Commission on Human and People’s Rights: The Ouagadougou Declaration and Plan of
Action on Accelerating Prisons and Penal Reforms in Africa.

" Supra.
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general.'? The department has within it an Administration for Juvenile Justice. The
department is also in charge of the management of remand homes and Junior
P g g

Correctional Centres.

Another institution is the Ministry of Women and Children. This ministry is

mandated to ensure the “survival, protection, and development of the child”."

The Ministry of Interior is responsible for administering prison sentences for
adults. They are also in charge of the Senior Correctional Centres in the country,
which are mainly for young offenders between the age of eighteen and twenty-one.
Juveniles may however be sent to these centres if the offense they committed is of

a serious nature as prescribed in the Juvenile Justice Act.

The Attorney General’s Office is the Constitutionally mandated body or office that
deals with the prosecution of criminal acts by adults'*. Where a juvenile commits
a serious offense, the case is referred to the Attorney General’s Office either by the

Police or the Juvenile Court.

The Domestic Violence and Victim’s Support Unit (DOVVSU), originally a police
unit called the Women and Juvenile Unit, is focused on domestic violence. They
usually receive cases on juvenile justice. These officials are specially trained on the
administration of justice to juvenile victims and offenders so they ensure the right

approaches are adopted in resolving such cases'.

“By nature, a juvenile justice system is complex, involving a variety of government
bodies, agencies, departments, organizations and institutions, such as the police,
prosecutors, lawyers, the judiciary, social welfare bodies, education bodies,
probation services, detention facilities, after-care bodies and community-based

non-governmental organizations”ls.

'? Hoffman and Baerg (2011) 'Juvenile Justice in Ghana. A Study to Assess the Status of Juvenile
Justice in Ghana', pp. 1-29.

"% Ibid.

'* Article 88 of the 1992 Constitution of Ghana.

' Supra. pp. 1-29.

' Hamilton, C. Supra.
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The Court System and Litigation Process

According to Section 17 of Act 653, the court with jurisdiction in juvenile matters is

the Juvenile Courts. The provision states thus;

A court of summary jurisdiction other than a juvenile court shall not hear any
charge against or dispose of any matter which affects a person who appears to the

court to be a juvenile, if the court is satisfied that

(a) the charge or matter is one in which jurisdiction has been conferred on

juvenile courts; and

(b) a juvenile court has been constituted for the place, district or areca

concerned,

and where the court is satisfied, the court shall make an order transferring

the charge or matter to the juvenile court.

The above notwithstanding, where a juvenile court has not been constituted then a

court of summary jurisdiction may hear the case.

Child Panels, as mandated by the Children’s Act, have the specific mandate to assist
criminal matters involving accused juveniles'’. They do not have a judicial role but
can advise and mediate in situations where a juvenile is in conflict with the law'®.
The Child Panel may advise the court on how to process the juvenile, and whether

any reparations or apologies need to be made to the person who the juvenile
affected’.

The Child Panels provide a way for the juvenile to be diverted from the criminal
justice system before the juvenile has to go on trial. In communities where a
Juvenile Court is not easily available, the Child Panel can effectively rehabilitate

the juvenile without sending them through the formal systemzo.

' Hoffman and Baerg (2011) Supra.
"81bid.
¥ Op.cit..

20 Supra
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BENEFITS OF THE INTRODUCTION OF A JUVENILE JUSTICE SYSTEM

The introduction of the juvenile justice system has proven to be extremely
beneficial in the cases of juveniles and protecting the rights of children. The first
thing that can be noted is the protection of the rights of a juvenile under the Juvenile
Justice Act, 2003. It is made evident in Section 2 of the Act which highlights the

welfare or the “best interests” principle.

The welfare principle, per Section 2, considers the best interest of the juvenile. It
essentially states that the best interest of the juvenile shall be paramount in all
matters concerning the juvenile and shall also be the primary consideration of the
juvenile court or any institution or any other body in any matter concerning the

juvenile.

This principle is also codified in Section 3 of the Convention on the Rights of a Child.
Upholding the best interest principle in juvenile justice would involve avoiding the
traditional criminal justice aims of punishment and retribution for a rehabilitative

and reformative approach to dealing with juveniles'.

Additionally, the welfare principle further finds expression in the Children’s Act.
Whilst promoting the best interests of the juveniles, the rights of the juvenile is

also protected.

In Section 3 of the Juvenile Justice Act, 2003, the rights of a juvenile are outlined. These
include the right to privacy during the arrest, investigation of the offence, at the

trial and at any stage of the course or matter pertaining the juvenile case, per Section

3(1).

According to section 3(2), the juvenile also has the right to privacy from the public;
that is any information pertaining to the case shall not be released for publication
especially if it may lead to the identification of the juvenile. If a person goes contrary
to Section 3(2), the person has committed a crime and is liable on summary
conviction to a fine or a term of imprisonment not exceeding 12 months or both a

fine and imprisonment (Section 3(3)).

?! General comments on the Convention on the Rights of a Child, GC: 5
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In the case of arrest and detention, the arrest of the juvenile should be made in such
a way as to preserve the dignity and well-being of the juvenile and therefore arrest

should be made with minimal use of force as provided in Section 4(3).

Section 11 mandates the police to inform the parents, guardians or any close relative
of the juvenile of the arrest of the juvenile and also provides the juvenile the right
of access to legal advice. Consequently, in cases where the parents, guardians or
any close relative of the juvenile cannot be traced, the police shall inform the
probation officer in the district. Section 13 requires a parent, guardian, close
relative, probation officer or a lawyer to be present at the interviewing or

questioning of the juvenile for the alleged offence.

It should be noted that a juvenile, while in detention, must be separated from adult
offenders and male juveniles separated from female juveniles (Section 15 and Article
15(4) of the 1992 Constitution). On grounds of section 15, provision of adequate
food, medical attention if needed, visits from parents, guardians, lawyer or close
relative and any other condition reasonably required for the welfare of the child are

guaranteed.

Section 10 further provides that in the case where a juvenile must be searched, the
search must be made in decency and by an officer of the same sex as the juvenile
and where there is no officer in that disposition available, another adult of the same

sex may conduct the search when authorized by the arresting officer.

In Section 14, a juvenile is entitled to be released on self-recognizance or a
recognizance entered into by a parent, guardian, close relative or other responsible
person unless the offence that was committed is a serious offence. Where the
juvenile was not released on recognizance, the police may get an order from the
court to put the juvenile in a remand home or any place of safety designated by the
Department of Social Welfare of the District Assembly and the order must be given
within forty-eight hours still according to Section 14.

The juvenile is also afforded the right to remain silent, the right to have a parent,
guardian, close relative or probation officer at the trial proceedings, the right to
legal representation and the right to legal aid per Section 22 of the Juvenile Justice Act,
2003.
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PROBLEMS FACING THE JUVENILE JUSTICE SYSTEM IN GHANA

Ghana’s Juvenile Justice System has not been without challenges. In attempting to
help solve issues with juvenile delinquency, it has not aided in the reformation of

the juveniles brought under its wing.

Ex-convicts, juvenile or not, tend to be mostly shunned by society, costing them

opportunities to make a living or to get an education after finishing their time.

Hoffman and Baerrg in their study indicated that in spite of the development that
Ghana has been able to achieve, the administration of juvenile justice in this country
is still besieged by many problems”. One of these problems is that there is no
specific agency in charge of juvenile criminology and this could be due to the failure
of the Juvenile Justice Act to confer the mandate on a particular agency or

department®’.

Despite the juvenile justice system having a variety of governmental and statutory
institutions working to promote juvenile justice in Ghana, it does not have a specific
agency whose sole aim is to promote juvenile justice and focus on the efficiency of

the juvenile justice system in Ghana. This has proven to be a major issue.

For instance, where there is major problem facing the institution, the responsibility
to solve the problem does not automatically rest on any of these institutions but is
left “hanging in the air”. There is no effective communication between these
institutions and as such there is no evidence of checks and balances to ensure that

they are effectively carrying out their duties towards the juvenile justice system.

Another challenge with the system is the inefficient management of court systems
under the juvenile justice system. Improper scheduling of the hearing of cases
denies juveniles their right to a fair trial. Professor HJAN Mensa-Bonsu, as she
then was, highlighted that the juvenile court in Ghana tries to not look like a court
and strives to be informal and welfare oriented®*. This comes with its associated
shortfalls in the administration of justice to both victims and the accused.

Furthermore, a study on juvenile justice in Ghana shows that the juvenile courts

?? Hoffman and Baerg (2011) Supra.

3 Ibid.

24 H.J.A.N. Mensa-Bonsu, “Human Rights and the Juvenile Justice System — The Ghanaian Experience" 7
ASICL Proc. (Proceedings of the Annual Conference of African Society of International and
Comparative Law) 1995, p347.
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have inadequate structure and organization, scheduling difficulties and inadequate

trained judges purposely for the juvenile courts™.

Another issue plaguing the juvenile justice system is that there are inadequate
publicly available legal services and aid for the young offender. According to Section
22 of the Juvenile Justice Act, 2003, a juvenile is entitled to legal aid and
representation in order to engage in legal proceedings. However, research shows
that juveniles are denied access to the available legal aid. Professor Mensa-Bonsu
reported that the child is left to defend themselves in criminal proceedings because

there is a great hostility to the presence of legal counsel.?

Another problem is the inefficiency of the juvenile justice system in Ghana. The
general inefficiency affects the system and as such the system fails to function as it
out. From attendance to trials to arrest and detention, there is an overall sense of

inefficiency.

RECOMMENDED SOLUTIONS TO THE PROBLEMS FACING THE
JUVENILE JUSTICE SYSTEM

These and many more problems plague the juvenile justice system in Ghana. These
problems can however be mitigated. Once the Government of Ghana pays
attention to the juvenile justice system in Ghana as it does for the other aspects of

law in Ghana, the juvenile justice system is sure to thrive.

The government can do so by providing adequate funding and instituting a body
solely for the purpose of handling the affairs of the juvenile justice system. The
body’s sole aim will be to promote the juvenile justice system, protect the rights

of the juveniles and help reform them so they become better members of society.

According to Dr. Saroj Choudhary, juvenile delinquency is caused by three
different factors; biological factors, socio-environmental factors and psychological,

physiological and personal factors?’. The biological factors may include physical

20p. cit.

26 Supra.

?7 Dr. Saroj Choudhary, ‘Juvenile delinquency: Elementary concepts, causes and prevention’, pp.
52-59, International Journal of Humanities and Social Science Research, Vol. 3 Issue 5.
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ailments which lead to irritation, weakness and discomfort for the suffering party

which causes them to exhibit attributes linked to delinquency.”

The socio-environmental factors however concern mobility, cultural conflicts,
one’s family background, one’s neighbourhood and socio-economic conditions.
These socio-environmental factors in one way or the another affect the juvenile and
act as incentives for them to be in conflict with the law.”” The psychological,
physiological and personal factors play a highly important factor in the juvenile’s
life, especially in Ghana.

Government should invest a portion of the national budget into projects that can
reform juveniles like psychological evaluations and therapy aside jail time. These
juveniles may have been exposed to certain situations which badly affected them to

act in conflict with the law.

These institutions should be under checks and balances as there is ineffective
communication between them. If there was only one body whose sole aim and
objective was to ensure the effectiveness of the juvenile system, it would improve
the affairs of the system. If that body failed to perform its functions, the problem
could be pinpointed in one direction instead of so many directions elongating the

fixing process.

With regards to the problem of Legal Aid; the Legal Aid Scheme instituted for
accused offenders who cannot pay for legal services should serve juvenile offenders
as well. The Government should make the legal aid scheme take on cases of
juveniles who cannot afford legal services as they also have the right to legal aid and

representation.

The provision of adequate funds by the government will be used to train judges and
personnel and ensure the effective management of the juvenile courts in different

regions in the country.

28 Ibid.
2Ibid.
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CONCLUSION

In conclusion, the juvenile justice system in Ghana was created for protection of
the rights of juveniles, to ensure an appropriate and individual response to juvenile
offenders, provide for young offenders and for connected purposes, per the
preamble of the Juvenile Justice Act, 2003. The juvenile justice system in Ghana is
governed by a variety of laws both of local and international regard. The foremost
law however for the juvenile justice system in Ghana however is the Juvenile Justice
Act, 2003.

The need for a juvenile justice system is paramount in every 1egal system since it
can and will help to deal with juveniles in conflict with the law and help them
become better people in society. The juvenile justice system also helps to protect

the rights of these juveniles and ensure their proper reformation.

Despite the fact that juvenile justice system is for the reformation of juveniles into
better members of society as well as the protection of their rights, it can be
improved in the many ways considering that it is now deficient. The government
of Ghana should try to ensure that proper care, management and administration of
the juvenile justice system is taken in order to ensure that these juveniles, though
offenders of the law, are properly cared for and are moulded into respectable

members of society after they have served their time.
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